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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   

No.   2004AP377  
( L. C.  No.  2003 CV 177)  

STATE OF WI SCONSI N       :  I N SUPREME COURT 

  
Julie M. Lassa, 
 
          Plaintiff-Respondent, 
 
     v. 
 
Todd Rongstad and The Valkyrie Group, LLC, 
 
          Defendants-Third-Party  
          Plaintiffs-Appellants, 
 
Does 1-5, in their individual capacities, 
 
          Defendants, 
 
American Family Insurance Company, 
 
          Intervenor, 
 
     v. 
 
Alex Paul, 
 
          Third-Party Defendant. 
 
 
 

FILED 
 

JUL 13, 2006 
 

Cor nel i a G.  Cl ar k 
Cl er k of  Supr eme Cour t  

 
 

  

 

APPEAL f r om a j udgment  of  t he Ci r cui t  Cour t  f or  Dane 
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No.  2004AP377   

 

2 
 

¶1 ANN WALSH BRADLEY,  J.    Thi s case comes t o us on 

cer t i f i cat i on f r om t he cour t  of  appeal s.   I t  r equi r es t hat  we 

addr ess t he pr opr i et y of  di scover y and cont empt  sanct i ons.   

Al t hough t he under l y i ng def amat i on l awsui t  has been di smi ssed 

wi t h pr ej udi ce,  we must  never t hel ess addr ess on appeal  i ssues 

t hat  ar ose whi l e t he def amat i on case was pendi ng.  

¶2 The under l y i ng def amat i on sui t  was br ought  by Jul i e 

Lassa agai nst  Todd Rongst ad and ot her s,  i ncl udi ng unknown 

def endant s,  based on a pol i t i cal  mai l er  t hat  cr i t i c i zed Lassa.   

An or gani zat i on headed by Rongst ad,  t he Al l i ance f or  Wor ki ng 

Wi sconsi n,  sent  t he mai l er .   Rongst ad,  al ong wi t h hi s company,  

t he Val kyr i e Gr oup,  LLC,  appeal s t he c i r cui t  cour t  j udgment  

adopt i ng t he par t i es '  set t l ement  agr eement ,  under  whi ch Lassa 

agr eed t o di smi ss her  c l ai m wi t h pr ej udi ce and Rongst ad agr eed 

t o pay $65, 000 i n at t or ney' s f ees and f or f ei t ur es as sanct i ons 

f or  f ai l i ng t o compl y wi t h di scover y or der s. 1 

¶3 Rongst ad asser t s t hat  t he sanct i ons i n t hi s case 

cannot  st and f or  essent i al l y  f our  r easons:  

( A)  The ci r cui t  cour t  er r oneousl y exer ci sed i t s di scr et i on 

by compel l i ng di scover y and i mposi ng sanct i ons over  hi s c l ai m of  

const i t ut i onal  pr i v i l ege bef or e consi der i ng whet her  Lassa' s 

compl ai nt  st at ed a c l ai m upon whi ch r el i ef  coul d be gr ant ed;  

                                                 
1 Judge Mi chael  N.  Nowakowski  pr esi ded over  t he c i r cui t  

cour t  pr oceedi ngs unt i l  a subst i t ut i on r equest  r esul t ed i n a 
t r ansf er  of  t he case t o Judge Mar yann Sumi .    
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( B)  The ci r cui t  cour t  i ncor r ect l y appl i ed t he 

const i t ut i onal  bal anci ng t est  under  NAACP v.  Al abama,  357 U. S.  

449 ( 1958) ,  and ot her  cases i nt er pr et i ng i t ;  

( C)  Rongst ad made a " subst ant i at ed asser t i on of  pr i v i l ege"  

under  Bur net t  v.  Al t ,  224 Wi s.  2d 72,  589 N. W. 2d 21 ( 1999) ,  a 

case i nvol v i ng exper t  wi t ness pr i v i l ege,  t hus pr ovi di ng hi m wi t h 

j ust i f i cat i on f or  f ai l i ng t o compl y wi t h t he c i r cui t  cour t ' s 

di scover y or der s;  and 

( D)  The sever i t y of  t he sanct i ons i mposed bor e no r at i onal  

r el at i onshi p t o Rongst ad' s conduct  or  t o t he har m suf f er ed by 

Lassa.  

¶4 I n addi t i on,  Rongst ad ar gues t hat  we shoul d exer ci se 

our  super i nt endi ng aut hor i t y t o est abl i sh an i nt er l ocut or y 

appeal  as a mat t er  of  r i ght  i n cases i nvol v i ng t hr eat ened 

sanct i ons f or  r ef usal  t o di scl ose i nf or mat i on based upon cl ai ms 

of  const i t ut i onal  pr i v i l ege.    

¶5 We addr ess t he i ssues r ai sed by Rongst ad' s ar gument s 

as f ol l ows:  

( A)  I n def amat i on cases,  c i r cui t  cour t s shoul d or di nar i l y  

deci de a pendi ng mot i on t o di smi ss f or  f ai l ur e t o st at e a c l ai m 

bef or e sanct i oni ng a par t y f or  r ef usi ng t o di scl ose i nf or mat i on 

t hat  woul d i dent i f y ot her wi se- anonymous member s of  an 

or gani zat i on.   Under  t he c i r cumst ances her e,  however ,  t he 

c i r cui t  cour t  di d not  er r oneousl y exer ci se i t s di scr et i on i n 

compel l i ng di scover y and i mposi ng sanct i ons bef or e deci di ng 

Rongst ad' s mot i on t o di smi ss.  
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( B)  The ci r cui t  cour t  pr oper l y r ej ect ed Rongst ad' s 

asser t i on of  pr i v i l ege under  t he bal anci ng t est  of  t he NAACP 

l i ne of  cases because Rongst ad f ai l ed t o make t he r equi r ed 

pr el i mi nar y f act ual  showi ng t o suppor t  hi s asser t i on.  

( C)  Al t  has no appl i cabi l i t y  i n t hi s case.   The showi ng 

t hat  Rongst ad had t o make was t he one r equi r ed under  NAACP,  not  

a " subst ant i at ed asser t i on"  of  evi dent i ar y pr i v i l ege under  Al t .  

( D)  We r ej ect  Rongst ad' s chal l enge t o t he sever i t y of  t he 

$65, 000 i n at t or ney' s f ees and f or f ei t ur es because t he ci r cui t  

cour t  di d not  set  t hat  amount ——t he par t i es di d by st i pul at i on.   

Rongst ad cannot  c l ai m t hat  t he amount  of  $65, 000 has no r at i onal  

r el at i onshi p t o t he har m suf f er ed or  t hat  t he cour t  er r oneousl y 

exer ci sed i t s di scr et i on i n set t i ng t he amount .   Rat her ,  t he 

i ssue of  t he amount  of  monet ar y sanct i ons was pendi ng bef or e t he 

cour t  when t he par t i es st i pul at ed t o $65, 000.   We al so det er mi ne 

t hat  Rongst ad' s chal l enge t o t he sanct i on of  a def aul t  j udgment  

on l i abi l i t y  i s  moot  under  t he par t i es '  set t l ement  agr eement . 2 

¶6 I n addi t i on,  we decl i ne t o exer ci se our  super i nt endi ng 

aut hor i t y t o est abl i sh an i nt er l ocut or y appeal  as a mat t er  of  

r i ght  i n def amat i on cases i nvol v i ng di scover y sanct i ons t hat  

                                                 
2 Four  member s of  t he cour t  ar e par t i c i pat i ng i n t hi s case.   

Det er mi nat i ons ( A)  and ( D)  above const i t ut e a maj or i t y opi ni on 
i n t hi s case.   Thr ee member s of  t he cour t ,  Chi ef  Just i ce 
Abr ahamson,  Just i ce Br adl ey,  and Just i ce But l er ,  f or m t he 
maj or i t y i n t hose det er mi nat i ons.   See concur r ence,  ¶95.   I n 
det er mi nat i ons ( B)  and ( C) ,  Chi ef  Just i ce Abr ahamson and Just i ce 
Br adl ey const i t ut e a l ead opi ni on.  
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r ai se quest i ons of  a const i t ut i onal  pr i v i l ege. 3  Accor di ngl y,  we 

af f i r m t he ci r cui t  cour t  j udgment . 4        

I  

¶7 The Al l i ance f or  Wor ki ng Wi sconsi n i s a 501( c) ( 4)  

or gani zat i on whose mai n pur pose i s " t o educat e t he publ i c about  

publ i c pol i cy i ssues r el at ed t o busi ness,  t axes and f ami l i es i n 

Wi sconsi n on a nat i onal ,  st at e and l ocal  l evel . "   A f ew days 

bef or e t he gener al  el ect i on i n November  2002,  t he Al l i ance sent  

a mai l er  cr i t i c i z i ng t hen- St at e Repr esent at i ve Lassa f or  al l eged 

connect i ons t o t hen- St at e Senat e maj or i t y l eader  Chuck Chval a.    

¶8 Among ot her  t hi ngs,  t he mai l er  sai d t hat  Lassa want ed 

t o become a st at e senat or ,  so she " hooked up"  wi t h Chval a.   The 

mai l er  al so st at ed t hat  " [ n] obody knows f or  sur e what  she had t o 

pr omi se t o gai n hi s appr oval . "   

¶9 At  t he t i me,  Lassa was r unni ng f or  r e- el ect i on t o t he 

Assembl y.   Al so at  t hat  t i me,  Chval a had j ust  been char ged wi t h 

20 f el oni es,  i ncl udi ng ext or t i on,  mi sconduct  whi l e i n publ i c 

of f i ce,  and f al s i f y i ng r epor t s  t o t he St at e El ect i ons Boar d.   

                                                 
3 A maj or i t y of  t he cour t  i n t hi s case,  Chi ef  Just i ce 

Abr ahamson,  Just i ce Br adl ey,  and Just i ce But l er ,  decl i nes t o 
exer ci se our  super i nt endi ng aut hor i t y t o est abl i sh an 
i nt er l ocut or y appeal  as a mat t er  of  r i ght  i n def amat i on cases 
i nvol v i ng di scover y sanct i ons t hat  r ai se quest i ons of  a 
const i t ut i onal  pr i v i l ege.   See concur r ence,  ¶95.  

4 A maj or i t y of  t he cour t  i n t hi s case,  Chi ef  Just i ce 
Abr ahamson,  Just i ce Br adl ey,  and Just i ce But l er ,  agr ees t hat  t he 
c i r cui t  cour t  j udgment  must  be af f i r med.   See concur r ence,  ¶95 
n. 1.  
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The mai l er  made t hi s appar ent  by i ncl udi ng i mages of  a newspaper  

c l i ppi ng and Chval a' s booki ng phot ogr aph.   

¶10 The mai l er  concl uded wi t h t hi s st at ement :  

Ext or t i on,  mi sconduct  i n publ i c of f i ce,  pay t o pl ay,  
l y i ng,  cheat i ng and st eal i ng.   Wi sconsi n pol i t i cs has 
gone compl et el y ast r ay.   Pl ease cal l  Jul i e 
Lassa .  .  .  and t he r est  and ask t hem t he t ough 
quest i ons——di d you compr omi se your  i nt egr i t y,  di d you 
pl ay al ong wi t h an i l l egal  game,  di d you mi suse t ax 
dol l ar s t o wi n el ect i ons? 

And,  most  i mpor t ant l y,  wi l l  you pl ease cl ean up your  
act ? 

¶11 Lassa f i l ed a def amat i on act i on agai nst  Rongst ad,  t he 

Al l i ance,  t he Val kyr i e Gr oup,  and f i ve unknown " Doe"  def endant s 

i n t hei r  i ndi v i dual  capaci t i es f or  t hei r  r ol e i n publ i shi ng and 

di st r i but i ng t he mai l er . 5  At  t he t i me,  she was consi der i ng 

whet her  t o r un f or  her  di st r i ct ' s  st at e senat e seat ,  soon t o be 

vacant .   She i mmedi at el y sought  t o depose Rongst ad i n or der  t o 

ascer t ai n t he i dent i t i es of  t he " Does"  i nvol ved i n t he mai l er .   

Dur i ng Rongst ad' s deposi t i on,  Lassa asked hi m quest i ons 

r egar di ng who f r om t he Al l i ance may have pl ayed a r ol e i n t he 

mai l er .   Rongst ad obj ect ed,  r ef usi ng t o answer  a number  of  t hese 

and r el at ed quest i ons and asser t i ng a const i t ut i onal  pr i v i l ege.  

¶12 The par t i es cal l ed t he cour t  t o obt ai n a r ul i ng on 

Rongst ad' s asser t i on of  pr i v i l ege.   Rongst ad ar gued t hat  Lassa' s  

quest i ons per t ai ned t o t he member shi p of  t he Al l i ance and 

t her ef or e i nvol ved const i t ut i onal l y- pr ot ect ed r i ght s of  f r ee 

                                                 
5 Lassa al so named A. M.  Mai l i ng Ser vi ces,  I nc. ,  as a 

def endant .   A. M.  Mai l i ng' s r ol e i n t he mai l er  i s  not  r el evant  t o 
t hi s appeal .  
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speech and f r eedom of  associ at i on under  t he Fi r st  and Four t eent h 

Amendment s.   He r el i ed on a number  of  cases,  i nc l udi ng NAACP,  i n 

whi ch t he Uni t ed St at es Supr eme Cour t  i nval i dat ed a di scover y 

sanct i on agai nst  t he NAACP f or  r ef usi ng t o di sc l ose member shi p 

l i s t s t o t he St at e of  Al abama i n t he cour se of  a di scover y 

di sput e.   Under  t he pr i nci pl es i n t hose cases,  Rongst ad 

cont ended,  Lassa was not  ent i t l ed t o di scover  t he i dent i t i es of  

Al l i ance member s.   

¶13 The cour t  r ul ed at  a hear i ng t he next  day,  Febr uar y 4,  

2003.   I t  obser ved t hat  t he cases on whi ch Rongst ad r el i ed 

r equi r ed a pr el i mi nar y f act ual  showi ng of  a r easonabl e 

pr obabi l i t y  t hat  compel l ed di scl osur e of  member s'  i dent i t i es 

woul d subj ect  t hem t o t hr eat s,  har assment ,  or  r epr i sal s f r om 

ei t her  gover nment  of f i c i al s or  pr i vat e i ndi v i dual s.   The cour t  

det er mi ned t hat  Rongst ad f ai l ed t o make such a showi ng.   Even i f  

he had,  t he cour t  det er mi ned,  t he Al l i ance member s'  

associ at i onal  r i ght s wer e out wei ghed by ot her  i nt er est s t hat  t he 

cour t  was r equi r ed t o bal ance agai nst  t he member s'  r i ght s.   

These ot her  i nt er est s,  t he cour t  expl ai ned,  i ncl uded Lassa' s 

i nt er est  i n c l ear i ng her  name and t he st at e' s i nt er est  i n 

pr event i ng f r aud and l i bel ,  an i nt er est  t hat  i s  hei ght ened 

dur i ng el ect i on campai gns.  

¶14 The cour t  t hus over r ul ed Rongst ad' s const i t ut i onal  

obj ect i on t o Lassa' s quest i oni ng.   I t  or der ed Rongst ad t o answer  

al l  quest i ons per t ai ni ng t o t he i dent i t y of  i ndi v i dual s i nvol ved 

i n t he pr epar at i on,  f undi ng,  or  di st r i but i on of  t he mai l er .  
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¶15 Al t hough Rongst ad' s deposi t i on cont i nued,  he moved t he 

cour t  t o r econsi der  i t s Febr uar y 4 or der  and submi t t ed an 

af f i davi t  i n an appar ent  at t empt  t o make t he r equi r ed f act ual  

showi ng.   Speci f i cal l y,  Rongst ad aver r ed t hat  member s of  t he 

Al l i ance had t ol d hi m t hat  i f  he was compel l ed t o di scl ose t he 

i dent i t y of  member s of  t he or gani zat i on,  t hey woul d no l onger  be 

i nt er est ed i n par t i c i pat i ng i n t he or gani zat i on or  any such 

or gani zat i on f or  f ear  of  publ i c  r epr i sal  and pot ent i al  l egal  

act i on.   The cour t  agai n det er mi ned t hat  Rongst ad f ai l ed t o make 

t he r equi r ed pr el i mi nar y f act ual  showi ng,  deemi ng hi s af f i davi t  

concl usor y and i nsuf f i c i ent .   Thus,  t he cour t  deni ed Rongst ad' s 

mot i on t o r econsi der ,  and or der ed Rongst ad t o submi t  t o a 

cont i nued deposi t i on.  

¶16 Rongst ad al so sought  t o chal l enge t he ci r cui t  cour t ' s  

Febr uar y 4 or der  i n t he cour t  of  appeal s.   He pet i t i oned t he 

cour t  of  appeal s f or  i nt er l ocut or y r el i ef ,  c l ai mi ng t he ci r cui t  

cour t  commi t t ed er r or  i n r ej ect i ng hi s asser t i on of  pr i v i l ege 

under  NAACP.   Ul t i mat el y,  however ,  he f ai l ed t o pur sue t he 

appeal ,  and on Mar ch 4,  2003,  t he cour t  of  appeal s di smi ssed hi s  

pet i t i on f or  l eave t o appeal  af t er  t he t i me had l apsed f or  t he 

f i l i ng of  ar gument s.  

¶17 Whi l e Rongst ad' s pet i t i on f or  i nt er l ocut or y r el i ef  was 

pendi ng,  he f i l ed a mot i on t o di smi ss f or  f ai l ur e t o st at e a 

c l ai m on Febr uar y 11,  2003.   He ar gued i n t he mot i on t hat  none 

of  t he communi cat i ons i n t he mai l er  was capabl e of  def amat or y 

meani ng,  as r equi r ed t o sur vi ve a mot i on t o di smi ss.   Wi t hi n t wo 

days,  t he c i r cui t  cour t  set  a br i ef i ng schedul e wi t h r epl y 
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br i ef s due on Mar ch 28.   Rongst ad di d not  obj ect  t o t hi s  

schedul e or  r equest  a di f f er ent  schedul e.    

¶18 I n t he i nt er i m,  t he par t i es '  di scover y di sput e 

cont i nued.   On Febr uar y 21,  Lassa f i l ed a mot i on f or  " sanct i ons 

f or  f ai l ur e t o compl y wi t h cour t - or der ed di scover y, "  asser t i ng 

t hat  Rongst ad had f ai l ed t o compl y wi t h t he cour t ' s  pr evi ous 

or der s.   She r equest ed t hat  Rongst ad be hel d i n cont empt  and 

t hat  t he cour t  i mpose f or f ei t ur es under  Wi s.  St at .  § 804. 12( 2) 4 

( 2003- 04)  f or  any cont i nui ng vi ol at i on of  t he cour t ' s  or der s. 6   

I n addi t i on,  she r equest ed an awar d of  at t or ney' s f ees under  

§ 804. 12( 2) ( b)  and a def aul t  j udgment  under  § 804. 12( 2) ( a) 3. 7 

                                                 
6 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2003-

04 ver si on.  

7 Wi sconsi n St at .  § 804. 12( 2)  r eads i n r el evant  par t  as 
f ol l ows:  

Fai l ur e t o compl y wi t h or der .   ( a)  I f  a 
par t y .  .  .  f ai l s  t o obey an or der  t o pr ovi de or  
per mi t  di scover y,  .  .  .  t he cour t  i n whi ch t he act i on 
i s pendi ng may make such or der s i n r egar d t o t he 
f ai l ur e as ar e j ust ,  and among ot her s t he f ol l owi ng:  

.  .  .  .  

3.  An or der  .  .  .  r ender i ng a j udgment  by def aul t  
agai nst  t he di sobedi ent  par t y.  

4.  I n l i eu of  any of  t he f or egoi ng or der s or  i n 
addi t i on t her et o,  an or der  t r eat i ng as a cont empt  of  
cour t  t he f ai l ur e t o obey any or der s except  an or der  
t o submi t  t o a physi cal ,  ment al  or  vocat i onal  
exami nat i on.  

( b)  I n l i eu of  any of  t he f or egoi ng or der s or  i n 
addi t i on t her et o,  t he cour t  shal l  r equi r e t he par t y 
f ai l i ng t o obey t he or der  or  t he at t or ney advi s i ng t he 
par t y or  bot h t o pay t he r easonabl e expenses,  
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¶19 At  a Febr uar y 28,  2003 hear i ng on Lassa' s mot i on,  her  

at t or ney i ndi cat ed t hat  t he gover nor  had cal l ed a speci al  

el ect i on f or  Apr i l  1 t o f i l l  t he open st at e senat e seat  and t hat  

Lassa had deci ded t o r un f or  t he seat ,  maki ng i t  especi al l y 

i mpor t ant  t hat  she di scover  as soon as possi bl e who was 

r esponsi bl e f or  t he mai l er  i n or der  t o c l ear  her  name.   She 

asser t ed t hat  Rongst ad cont i nued t o r ef use t o answer  quest i ons 

concer ni ng anyone who had f unded t he Al l i ance or  was a member  of  

t he Al l i ance.   Rongst ad' s counsel  r ei t er at ed t he const i t ut i onal  

i ssues i nvol ved and asser t ed t hat ,  i n hi s v i ew,  Rongst ad had 

compl i ed wi t h t he cour t ' s  di scover y or der s.  

¶20 Addi ng t o i t s pr evi ous or der s,  t he c i r cui t  cour t  

or der ed Rongst ad t o di scl ose t he i dent i t y of  anyone who had 

cont r i but ed $100 or  mor e t o t he Al l i ance i n 2002.   The cour t  

post poned hear i ng Lassa' s mot i on f or  sanct i ons,  however ,  because 

of  concer ns as t o whet her  Rongst ad had been pr oper l y ser ved wi t h 

not i ce of  t he mot i on.   Lassa r e- f i l ed her  mot i on on Mar ch 3,  

2003,  asser t i ng t hat  Rongst ad was i n v i ol at i on of  t he cour t ' s  

Febr uar y 28 or der  i n addi t i on t o i t s pr evi ous or der s.  

¶21 On Mar ch 11,  t he cour t  hear d t he mot i on.   I t  f ound 

t hat  Rongst ad i nt ent i onal l y f ai l ed t o compl y wi t h t he cour t ' s  

                                                                                                                                                             
i ncl udi ng at t or ney f ees,  caused by t he f ai l ur e,  unl ess 
t he cour t  f i nds t hat  t he f ai l ur e was subst ant i al l y 
j ust i f i ed or  t hat  ot her  c i r cumst ances make an awar d of  
expenses unj ust .  

Wi sconsi n St at .  § 785. 04( 1) ( c)  aut hor i zes t he c i r cui t  cour t  t o 
i mpose a dai l y f or f ei t ur e not  t o exceed $2, 000 as a r emedi al  
sanct i on f or  each day t hat  a cont empt  of  cour t  cont i nues.  
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or der s and t hat  Rongst ad was i n cont empt .   The cour t  not ed i t  

appear ed t hat  Rongst ad had l i ed under  oat h and t hat  he had gi ven 

evasi ve answer s desi gned t o avoi d pr ovi di ng t he i nf or mat i on 

or der ed.   I t  i mposed a sanct i on of  $32, 587 i n at t or ney' s f ees.   

I n addi t i on,  i t  or der ed t hat  begi nni ng Mar ch 13,  Rongst ad woul d 

pay a f or f ei t ur e i n t he amount  of  $1, 000 per  day unt i l  he had 

f ul l y compl i ed wi t h t he cour t ' s  or der s.   The cour t  decl i ned t o 

ent er  a sanct i on of  def aul t  j udgment  agai nst  Rongst ad,  but  

st at ed t hat  i t  woul d ent er t ai n a mot i on f or  def aul t  j udgment  on 

l i abi l i t y  i ssues as a f ut ur e sanct i on i f  Rongst ad f ai l ed t o 

compl y wi t h t he cour t ' s  di scover y or der s by Apr i l  4.  

¶22 The par t i es '  di scover y di sput e nonet hel ess cont i nued 

and,  on Apr i l  11,  Lassa moved f or  def aul t  j udgment  agai nst  

Rongst ad on al l  l i abi l i t y  i ssues,  asser t i ng t hat  Rongst ad 

r emai ned i n v i ol at i on of  t he cour t ' s  di scover y or der s.   Rongst ad 

f i l ed a mot i on f or  r el i ef  f r om sanct i ons ar gui ng,  i n cont r ast ,  

t hat  he was i n compl i ance wi t h t he cour t ' s  di scover y or der s 

because he pr ovi ded Lassa wi t h some document at i on r el at i ng t o 

cont r i but i ons t o t he Al l i ance.   I n addi t i on,  he r equest ed t hat  

t he cour t  addr ess hi s pendi ng mot i on t o di smi ss bef or e 

pr oceedi ng on any ot her  mot i ons.  

¶23 Consi st ent  wi t h Rongst ad' s r equest ,  t he cour t  

addr essed Rongst ad' s mot i on t o di smi ss bef or e pr oceedi ng on t he 

ot her  pendi ng mot i ons.   I t  deni ed t he mot i on t o di smi ss on Jul y 



No.  2004AP377   

 

12 
 

8,  concl udi ng t hat  t he mai l er  cont ai ned communi cat i ons t hat  wer e 

capabl e of  a def amat or y meani ng. 8 

¶24 Sever al  weeks l at er ,  on August  15,  t he c i r cui t  cour t  

addr essed Rongst ad' s mot i on f or  r el i ef  f r om sanct i ons and 

Lassa' s mot i on f or  a def aul t  j udgment .   The cour t  began by 

t hor oughl y r evi ewi ng t he hi st or y of  t he par t i es '  di scover y 

di sput e.   I n a det ai l ed or al  deci s i on,  t he cour t  det er mi ned t hat  

Rongst ad was not  i n compl i ance wi t h t he di scover y or der s and 

t hat  he cont i nued t o be i n cont empt .   I n addi t i on,  t he cour t  

f ound t hat  Rongst ad' s conduct  was egr egi ous and i n bad f ai t h.   

The cour t  deni ed Rongst ad' s mot i on f or  r el i ef  f r om sanct i ons and 

gr ant ed Lassa' s mot i on f or  def aul t  j udgment .   

¶25 At  a subsequent  hear i ng,  t he cour t  det er mi ned t hat  

at t or ney' s f ees r emai ned an appr opr i at e sanct i on.   Lassa agr eed 

t o submi t  a new st at ement  of  at t or ney' s f ees f or  t he cour t ' s  

appr oval ,  and Rongst ad agr eed t o addr ess t he st at ement  and 

obj ect  t o f ees he deemed unr el at ed t o t he di scover y di sput e.   

The cour t  wi t hhel d deci s i on on t he f i nal  amount  of  at t or ney' s 

f ees and on t he pr oper  amount  of  f or f ei t ur es f or  f ur t her  cour t  

pr oceedi ngs.   

¶26 Shor t l y t her eaf t er ,  t he par t i es i nst ead submi t t ed a 

set t l ement  agr eement  t o t he cour t .   I t  pr ovi ded t hat  Lassa woul d 

agr ee t o di smi ss t he under l y i ng def amat i on c l ai m wi t h pr ej udi ce 

and t hat  Rongst ad woul d consent  t o a j udgment  agai nst  hi m f or  a 

                                                 
8 By t hi s poi nt  i n t he pr oceedi ngs,  t he case had been 

t r ansf er r ed f r om Judge Nowakowski  t o Judge Sumi .  
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st i pul at ed amount  of  $65, 000,  wi t h $43, 000 consi der ed t o be 

cont empt - r el at ed at t or ney' s f ees and $22, 000 consi der ed t o be 

f or f ei t ur es payabl e t o t he school  f und.   The agr eement  al so 

st at ed t hat  Rongst ad r eser ved cer t ai n r i ght s t o appeal .    

¶27 The ci r cui t  cour t  ent er ed a j udgment  i n accor dance 

wi t h t he par t i es'  agr eement .   Rongst ad appeal ed,  and we accept ed 

t he cour t  of  appeal s '  cer t i f i cat i on of  t he case pur suant  t o 

Wi s.  St at .  § ( Rul e)  809. 61.  

I I  

¶28 Because t he par t i es agr eed t o di smi ss t he def amat i on 

c l ai m under l y i ng t hi s case,  we begi n wi t h a br i ef  di scussi on of  

why t hi s cour t  has j ur i sdi ct i on over  Rongst ad' s appeal . 9  St at ed 

succi nct l y,  t he r eason i s st r ai ght f or war d:   Rongst ad i s 

aggr i eved by t he f i nal  j udgment  ent er ed upon t he par t i es '  

set t l ement  agr eement  because i t  r equi r ed hi m t o pay $65, 000 i n 

sanct i ons.  

¶29 By t he t i me t he par t i es agr eed t o set t l e t hei r  case 

and di smi ss t he under l y i ng def amat i on c l ai m,  t he c i r cui t  cour t  

had al r eady i mposed di scover y and cont empt  sanct i ons on 

Rongst ad.   Mor e speci f i cal l y,  at  t he t i me Rongst ad ent er ed i nt o 

t he set t l ement  agr eement ,  t he c i r cui t  cour t  had i mposed over  

$30, 000 i n at t or ney' s f ees as a di scover y sanct i on,  had i mposed 

a $1, 000 per  day f i ne f or  cont i nui ng cont empt ,  and had gr ant ed 

Lassa' s mot i on f or  def aul t  j udgment .   Rongst ad was,  and r emai ns,  

                                                 
9 I n t hi s di scuss i on,  ¶¶28- 36,  Chi ef  Just i ce Abr ahamson and 

Just i ce Br adl ey const i t ut e a l ead opi ni on.  
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aggr i eved by t he c i r cui t  cour t ' s  or der s f or  di scover y and 

cont empt  sanct i ons.   Those or der s,  i n t ur n,  ar e pr oper l y bef or e 

t hi s cour t  as par t  of  Rongst ad' s appeal  f r om t he f i nal  j udgment  

ent er ed on t he par t i es '  set t l ement  agr eement .   See Wi s.  St at .  

( Rul e)  § 809. 10( 4) . 10 

¶30 Al t hough Rongst ad advances sever al  gr ounds f or  c i r cui t  

cour t  er r or ,  hi s cent r al  cont ent i on i s t hat  t he sanct i ons or der s 

wer e unl awf ul  because t hey wer e i mposed over  hi s asser t i on of  a 

const i t ut i onal  pr i v i l ege.   We must  addr ess bot h t hi s cont ent i on 

and ot her  ar gument s t hat  Rongst ad advances i n or der  t o deci de 

t he pr opr i et y of  t he sanct i ons.   

¶31 NAACP and Al t ,  t wo cases on whi ch Rongst ad r el i es,  ar e 

exampl es of  ot her  i nst ances i n whi ch cour t s wer e r equi r ed t o 

addr ess t he mer i t s of  an asser t i on of  pr i v i l ege i n or der  t o 

                                                 
10 Wi sconsi n St at .  ( Rul e)  § 809. 10( 4)  pr ovi des as f ol l ows:   

Mat t er s r evi ewabl e.  An appeal  f r om a f i nal  
j udgment  or  f i nal  or der  br i ngs bef or e t he cour t  al l  
pr i or  nonf i nal  j udgment s,  or der s and r ul i ngs adver se 
t o t he appel l ant  and f avor abl e t o t he r espondent  made 
i n t he act i on or  pr oceedi ng not  pr evi ousl y appeal ed 
and r ul ed upon.  

The concur r ence l eaps f r om t he gener al  pr oposi t i ons t hat  an 
or der  or  j udgment  must  be appeal abl e f or  an appel l at e cour t  t o 
exer ci se j ur i sdi ct i on and t hat  j ur i sdi ct i on cannot  be conf er r ed 
by consent  t o t he concl usi on t hat  " [ a] s such,  [ Rongst ad] ' s 
st i pul at i on pr eser vi ng cer t ai n appel l at e r i ght s was i nval i d. "   
Concur r ence,  ¶101.   One of  t he l i nchpi ns of  t he concur r ence' s 
concl usi on i s i t s det er mi nat i on t hat  Rongst ad i s  not  aggr i eved 
f r om " t hat "  j udgment  i n whi ch he " sought  and secur ed a di smi ssal  
wi t h pr ej udi ce. "   I d. ,  ¶104.   Thi s det er mi nat i on i s di f f i cul t  t o 
f at hom i n l i ght  of  t he sanct i ons or der s and t he si mpl e f act  t hat  
t hi s case i nvol ves onl y one f i nal  j udgment .  
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det er mi ne t he pr opr i et y of  di scover y sanct i ons.   NAACP,  357 U. S.  

at  460- 66;  Al t ,  224 Wi s.  2d at  84- 95.   I n bot h cases,  t he cour t  

coul d not  deci de whet her  t he sanct i ons or der s wer e l awf ul  

wi t hout  addr essi ng t he asser t i on of  pr i v i l ege over  whi ch t he 

sanct i ons wer e i mposed.   Li kewi se,  her e,  t he val i di t y of  t he 

sanct i ons depends on whet her  t hey wer e pr oper l y i mposed i n l i ght  

of  an asser t ed pr i v i l ege.  

¶32 Al so somewhat  anal ogous i s Jandr t  v.  Jer ome Foods,  

I nc. ,  227 Wi s.  2d 531,  597 N. W. 2d 744 ( 1999) .   I n Jandr t ,  

sanct i ons f or  mai nt ai ni ng a f r i vol ous l awsui t  wer e at  i ssue.   

Jandr t ,  227 Wi s.  2d at  539.   The under l y i ng sui t  was vol unt ar i l y  

di smi ssed,  but  t he par t i es cont i nued t o l i t i gat e t he quest i on of  

f r i vol ousness.   I d.  at  538.   Obvi ousl y,  t he cour t  had t o addr ess 

t he mer i t s of  mai nt ai ni ng t he under l y i ng c l ai m——even t hough i t  

was di smi ssed——i n or der  t o addr ess t he pr opr i et y of  t he 

sanct i ons.   See i d.  at  572- 73.  

¶33 Al t hough her e we need not  addr ess t he mer i t s of  t he 

pl ai nt i f f ' s  def amat i on c l ai m i n or der  t o deci de t he pr opr i et y of  

sanct i ons,  we must  addr ess t he asser t i on of  pr i v i l ege,  j ust  as 

i n NAACP and Al t .   Rongst ad' s asser t i on of  pr i v i l ege i s not  a 
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def ense t o Lassa' s def amat i on c l ai m.   Rat her ,  i t  i s  a def ense t o 

t he di scover y and cont empt  sanct i ons. 11 

¶34 Of  cour se,  an or der  or  j udgment  must  be appeal abl e f or  

an appel l at e cour t  t o exer ci se j ur i sdi ct i on,  and " consent  of  t he 

par t i es i nvol ved cannot  conf er  j ur i sdi ct i on wher e none exi st s. "  

Her i t age Mut .  I ns.  Co.  v.  Thoma,  45 Wi s.  2d 580,  587,  173 N. W. 2d 

717 ( 1970) .   Nonet hel ess,  par t i es somet i mes set t l e i ssues i n a 

cont r over sy,  as her e,  such t hat  t he onl y quest i on or  quest i ons 

r emai ni ng ar e r i pe f or  appeal .   Si mi l ar l y,  i ssues pr esent ed on 

appeal  ar e of t en at  l east  par t l y t he pr oduct  of  one or  mor e 

st i pul at i ons i n t he c i r cui t  cour t .   See,  e. g. ,  Pet t a v.  ABC I ns.  

Co. ,  2005 WI  18,  ¶32,  278 Wi s.  2d 251,  692 N. W. 2d 639 ( i n whi ch 

t hi s cour t ' s  deci s i on was based,  i n par t ,  on a st i pul at i on t hat  

t he pl ai nt i f f s had not  been made whol e by a l ump- sum 

set t l ement ) ;  see al so,  e. g. ,  St r enke v.  Hogner ,  2005 WI  25,  ¶¶7-

                                                 
11 Agai n,  t he concur r ence r eaches a concl usi on t hat  i s  

di f f i cul t  t o under st and.   I t  concl udes t hat  t hi s cour t  l acks 
j ur i sdi ct i on t o consi der  Rongst ad' s asser t i on of  any pr i v i l ege 
because t he asser t i on of  such a pr i v i l ege i s a def ense t o 
Lassa' s def amat i on c l ai m.   Concur r ence,  ¶¶94,  96.   The 
concur r ence conf l at es a def ense t o t he def amat i on c l ai m wi t h a 
def ense t o t he di scover y and cont empt  sanct i ons.   I n any event ,  
bot h NAACP v.  Al abama,  357 U. S.  449 ( 1958) ,  and Bur net t  v.  Al t ,  
224 Wi s.  2d 72,  589 N. W. 2d 21 ( 1999) ,  demonst r at e t hat  t hi s 
concl usi on i s i ncor r ect .  

Si mi l ar l y di f f i cul t  t o under st and i s t he concur r ence' s 
bel i ef  t hat  t hi s  cour t  has j ur i sdi ct i on over  some but  not  al l  of  
t he i ssues pr esent ed.   See concur r ence,  ¶¶94- 96.   The 
concur r ence does not  sat i sf act or i l y  expl ai n how t hi s cour t  has 
j ur i sdi ct i on over  some i ssues but  not  ot her s,  even t hough al l  of  
t he i ssues i ni t i al l y  st em f r om Lassa' s now- di smi ssed def amat i on 
c l ai m.  
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8,  279 Wi s.  2d 52,  694 N. W. 2d 296 ( par t i es st i pul at ed t o 

l i abi l i t y  but  di sput ed damages) ;  Weber  v.  Whi t e,  2004 WI  63,  ¶5,  

272 Wi s.  2d 121,  681 N. W. 2d 137 ( par t i es st i pul at ed t hat  one 

par t y was 100% negl i gent  i n causi ng an acci dent ) .   

¶35 Par t i es may not  manuf act ur e ar t i f i c i al  i ssues f or  

appeal .   Mor eover ,  a j udgment  or  or der  must  be " f i nal "  as 

def i ned by r ul e i n or der  t o be appeal abl e as a mat t er  of  r i ght .   

Wi s.  St at .  § ( Rul e)  808. 03( 1) ;  see al so Cascade Mount ai n,  I nc.  

v.  Capi t ol  I ndem.  Cor p. ,  212 Wi s.  2d 265,  269,  569 N. W. 2d 45 

( Ct .  App.  1997)  ( par t y " cannot ,  by st i pul at i ng t o t he ent r y of  a 

condi t i onal  j udgment ,  obt ai n a mandat or y appeal  of  an 

i nt er l ocut or y or der " ) .   Her e,  however ,  t he par t i es '  set t l ement  

and t he j udgment  ent er ed upon i t  do not  i mpl i cat e manuf act ur ed 

i ssues.   They al so do not  r un af oul  of  t he f i nal i t y 

r equi r ement . 12     

¶36 Havi ng br i ef l y addr essed why t hi s cour t  has 

j ur i sdi ct i on over  Rongst ad' s appeal ,  we t ur n t o t he mer i t s of  

Rongst ad' s ar gument s.   Hi s ar gument s r ai se i ssues i nvol v i ng 

sanct i ons f or  a par t y ' s f ai l ur e t o compl y wi t h di scover y or der s 

and a r el at ed cont empt  of  cour t .   Appel l at e cour t s or di nar i l y  

r evi ew ci r cui t  cour t  deci s i ons per t ai ni ng t o such mat t er s f or  an 

er r oneous exer ci se of  di scr et i on.   Schul t z v.  Sykes,  2001 WI  App 

255,  ¶8,  248 Wi s.  2d 746,  638 N. W. 2d 604.   However ,  we 

i ndependent l y det er mi ne any under l y i ng quest i ons of  l aw.   See 

                                                 
12 The set t l ement  agr eement  and j udgment  ar e st r uct ur ed such 

t hat  r egar dl ess of  whet her  Rongst ad or  Lassa pr evai l s on appeal ,  
no f ur t her  l i t i gat i on bet ween t hem wi l l  ensue i n t hi s case.   
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Ol i vet o v.  Ci r cui t  Cour t ,  194 Wi s.  2d 418,  429,  533 N. W. 2d 819 

( 1995) ;  Evans v.  Leubke,  2003 WI  App 207,  ¶16,  267 Wi s.  2d 596,  

671 N. W. 2d 304.   The l awf ul ness of  t he di scover y and cont empt  

sanct i ons i n t hi s case ul t i mat el y t ur ns on a quest i on of  l aw 

subj ect  t o i ndependent  appel l at e r evi ew:   whet her  Rongst ad made 

t he r equi r ed pr el i mi nar y f act ual  showi ng t hat  meet s t he st andar d 

f or  asser t i ng a const i t ut i onal  pr i v i l ege under  NAACP.   See 

Vul t aggi o v.  Yasko,  215 Wi s.  2d 326,  330,  572 N. W. 2d 450 ( 1998) ;  

St at e v.  Bent l ey,   201 Wi s.  2d 303,  310,  548 N. W. 2d 50 ( 1996) .   

I I I  

A 

¶37 We begi n by addr essi ng Rongst ad' s asser t i on t hat  t he 

c i r cui t  cour t  er r oneousl y exer ci sed i t s di scr et i on by compel l i ng 

di scover y and i mposi ng sanct i ons over  hi s c l ai m of  

const i t ut i onal  pr i v i l ege bef or e consi der i ng whet her  Lassa' s 

compl ai nt  st at ed a c l ai m upon whi ch r el i ef  coul d be gr ant ed.   

Rongst ad ar gues t hat ,  i n l i ght  of  t he const i t ut i onal  quest i ons 

r ai sed by hi s asser t i on of  pr i v i l ege,  t he cour t  shoul d have 

f i r st  deci ded t he mot i on t o di smi ss.  

¶38 Rongst ad i s j oi ned i n t hi s ar gument  by ami ci  Amer i can 

Ci vi l  Li ber t i es Uni on of  Wi sconsi n Foundat i on,  Wi sconsi n 

Newspaper  Associ at i on,  Wi sconsi n Br oadcast er s Associ at i on,  

Wi sconsi n Manuf act ur er s & Commer ce,  Wi sconsi n Real t or s 

Associ at i on,  Wi sconsi n Banker s Associ at i on,  and Wi sconsi n 
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Bui l der s Associ at i on. 13  They asser t  t hat ,  gi ven t he 

const i t ut i onal  r i ght s at  st ake,  a publ i c f i gur e such as Lassa 

shoul d not  be al l owed di scover y i n a def amat i on act i on unt i l  any 

pendi ng mot i on t o di smi ss has been r esol ved.  

¶39 Lassa does not  seem t o oppose such a pr ocedur e i n 

gener al .   Rat her ,  she mai nt ai ns t hat  based on t he par t i cul ar  

f act s her e,  t he c i r cui t  cour t  di d not  er r oneousl y exer ci se i t s 

di scr et i on by f ai l i ng t o deci de Rongst ad' s mot i on t o di smi ss 

bef or e i mposi ng di scover y sanct i ons.  

¶40 Cases l i ke t he one bef or e us t est  t he bounds of  t he 

r i ght s t o f r ee speech and f r eedom of  associ at i on i n t he f ace of  

ot her  i mpor t ant  r i ght s and i nt er est s.   " I nvi ol abi l i t y  of  pr i vacy 

i n gr oup associ at i on may i n many ci r cumst ances be i ndi spensabl e 

t o pr eser vat i on of  f r eedom of  associ at i on,  par t i cul ar l y wher e a 

gr oup espouses di ssi dent  bel i ef s. "   NAACP,  357 U. S.  at  462.   

Li kewi se,  t he deci s i on t o r emai n anonymous i s an aspect  of  t he 

f r eedom of  speech pr ot ect ed by t he Fi r st  Amendment .   McI nt yr e v.  

Ohi o El ect i ons Comm' n,  514 U. S.  334,  342 ( 1995) .  

¶41 At  t he same t i me,  i ndi v i dual  c i t i zens,  i ncl udi ng 

candi dat es f or  publ i c of f i ce,  have an i nt er est  i n bei ng f r ee 

                                                 
13 The Amer i can Ci vi l  Li ber t i es Foundat i on of  Wi sconsi n 

submi t t ed t he ami cus br i ef  i t  or i gi nal l y f i l ed i n t he cour t  of  
appeal s,  and i t  al so j oi ned i n anot her  ami cus br i ef  f i l ed af t er  
t hi s cour t  accept ed cer t i f i cat i on of  t he case.   Lassa moves t o 
st r i ke t he ACLU' s or i gi nal  br i ef ,  asser t i ng t hat  t he ACLU has,  
i n ef f ect ,  f i l ed t wo ami cus br i ef s.   We agr ee wi t h Lassa and 
di scour age such pr act i ce by ami ci  cur i ae i n f ut ur e cases.   
However ,  because our  deci s i on woul d be t he same r egar dl ess of  
any consi der at i on gi ven t o t he ACLU' s or i gi nal  br i ef ,  we choose 
t o deny Lassa' s mot i on.  
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f r om def amat i on.   Those who have been def amed have an i mpor t ant  

i nt er est  i n c l ear i ng t hei r  names.   I n addi t i on,  t he st at e has a 

l egi t i mat e i nt er est  i n pr event i ng f r aud and l i bel .   McI nt yr e,  

514 U. S.  at  349.   Thi s i nt er est  " car r i es speci al  wei ght  dur i ng 

el ect i on campai gns when f al se st at ement s,  i f  cr edi t ed,  may have 

ser i ous adver se consequences f or  t he publ i c at  l ar ge. "   I d.   

St at ed anot her  way,  t he vot i ng publ i c has a wei ght y i nt er est  i n 

accur at e i nf or mat i on about  candi dat es f or  publ i c of f i ce.   The 

r i ght  of  vot er s t o get  accur at e i nf or mat i on i s essent i al  t o t he 

el ect i on pr ocess.   Whi l e non- def amat or y,  pr ot ect ed speech may 

of t en f ur t her  t he vot er s '  i nt er est ,  def amat or y speech assur edl y  

under mi nes i t . 14 

¶42 Cer t ai nl y,  a def amat i on pl ai nt i f f  shoul d not  be abl e 

t o empl oy t he r ul es of  di scover y t o obt ai n t he i dent i t y of  an 

anonymous pol i t i cal  speaker  s i mpl y by f i l i ng a compl ai nt  t hat  i s 

f aci al l y unsust ai nabl e.   The speaker  has most  l i kel y chosen 

anonymi t y f or  a r eason.   I f  t hat  r eason i s consi st ent  wi t h Fi r st  

Amendment  pr i nci pl es,  t he use of  di scover y t o uncover  t he 

speaker ' s i dent i t y may chi l l  t he exer ci se of  t he r i ght  t o f r ee 

speech.   Such a use of  t he di scover y pr ocess al so v i ol at es t he 

basi c pr i nci pl e t hat  l i t i gant s  ar e not  ent i t l ed t o di scover y 

t hat  causes unr easonabl e annoyance,  embar r assment ,  or  

                                                 
14 Ther e i s no shor t age of  cases i nvol v i ng c l ai ms of  

def amat i on by candi dat es f or  publ i c of f i ce agai nst  t hose who 
have cr i t i c i zed t hem.   See,  e. g. ,  Tat ur  v.  Sol sr ud,  174 
Wi s.  2d 735,  498 N. W. 2d 232 ( 1993) ;  D' Amat o v.  Fr eeman Pr i nt i ng 
Co. ,  38 Wi s.  2d 589,  157 N. W. 2d 686 ( 1968) ;  Fr i nzi  v.  Hanson,  30 
Wi s.  2d 271,  140 N. W. 2d 259 ( 1966) .  
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oppr essi on.   See Wi s.  St at .  § 804. 04( 3) ;  Pai ge K. B.  ex r el .  

Pet er son v.  St even G. B. ,  226 Wi s.  2d 210,  232,  594 N. W. 2d 370 

( 1999) . 15 

¶43 Yet ,  t he const i t ut i on cannot  wor k as an absol ut e bar  

t o a pl ai nt i f f ' s  i nt er est  i n di scover i ng t he i dent i t y of  a 

speaker  who has act ual l y def amed her .   I f  i t  di d,  anonymous 

speaker s woul d be f r ee t o make f al se st at ement s causi ng har m t o 

ot her s no mat t er  how mal i c i ous or  damagi ng.   Fr eedom of  speech 

has i t s l i mi t s.   I t  does not  embr ace def amat i on.   Ashcr of t  v.  

Fr ee Speech Coal . ,  535 U. S.  234,  245- 46 ( 2002) .   

¶44 One way t o r econci l e al l  of  t hese compet i ng r i ght s and 

i nt er est s,  accor di ng t o Rongst ad and t he ami ci ,  i s  t o r equi r e 

t hat  c i r cui t  cour t s deci de whet her  a def amat i on compl ai nt  st at es 

a c l ai m on whi ch r el i ef  may be gr ant ed bef or e i mposi ng sanct i ons 

f or  t he r ef usal  t o di scl ose i nf or mat i on based on t he t ype of  

const i t ut i onal  pr i v i l ege Rongst ad has asser t ed.   Such a 

pr ocedur e,  t hey ar gue,  hel ps ensur e pr ot ect i on of  t he 

const i t ut i onal  r i ght s at  st ake.  

¶45 On a mot i on t o di smi ss,  t he cour t  must  det er mi ne 

whet her  a communi cat i on i s " capabl e of  a def amat or y meani ng. "   

St ar obi n v.  Nor t hr i dge Lakes Dev.  Co. ,  94 Wi s.  2d 1,  10,  287 

N. W. 2d 747 ( 1980) .   Thi s means t hat  i f  t he communi cat i on cannot  

r easonabl y be under st ood as def amat or y,  t hen t he pl ai nt i f f  has 

f ai l ed t o st at e a c l ai m,  and t he mot i on t o di smi ss must  be 

                                                 
15 We not e t hat  t her e i s no r eal  di sput e i n t hi s case t hat  

Rongst ad and t he Al l i ance wer e t he onl y sour ce of  t he 
i nf or mat i on t hat  Lassa was seeki ng t o di scover .   
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gr ant ed.   I d. ;  see al so Tat ur  v.  Sol sr ud,  174 Wi s.  2d 735,  740,  

498 N. W. 2d 232 ( 1993) ;  Fr i nzi  v.  Hanson,  30 Wi s.  2d 271,  276,  

140 N. W. 2d 259 ( 1966) .  

¶46 Few appel l at e cour t s have been asked t o det er mi ne 

whet her  such a pr ocedur e shoul d be f ol l owed,  al t hough t he 

quest i on has r eached at  l east  one ot her  st at e supr eme cour t .   I n 

Doe v.  Cahi l l ,  884 A. 2d 451 ( Del .  2005) ,  t he Del awar e Supr eme 

Cour t  was conf r ont ed wi t h t he quest i on of  what  pr ocedur e t o 

f ol l ow when a publ i c f i gur e def amat i on pl ai nt i f f  seeks t o 

di scover  t he i dent i t y of  an anonymous speaker  cr i t i c i z i ng t he 

pl ai nt i f f  v i a i nt er net  post i ngs.    

¶47 The Del awar e cour t  was pr esent ed wi t h a r ange of  

possi bl e pr ocedur es t o use i n or der  t o st r i ke t he pr oper  bal ance 

bet ween t he compet i ng r i ght s  and i nt er est s .   The cour t  

expl ai ned:  

Bef or e t hi s Cour t  i s  an ent i r e spect r um of  " st andar ds"  
t hat  coul d be r equi r ed,  r angi ng ( i n ascendi ng or der )  
f r om a good f ai t h basi s t o asser t  a c l ai m,  t o pl eadi ng 
suf f i c i ent  f act s  t o sur vi ve a mot i on t o di smi ss,  t o a 
showi ng of  pr i ma f aci e evi dence suf f i c i ent  t o 
wi t hst and a mot i on f or  summar y j udgment ,  and beyond 
t hat ,  hur dl es even mor e st r i ngent .  

Cahi l l ,  884 A. 2d at  457.  

¶48 The cour t  t hor oughl y descr i bed t he par t i cul ar  concer ns 

wi t h whi ch i t  was f aced:  

We ar e concer ned t hat  set t i ng t he st andar d t oo 
l ow wi l l  chi l l  pot ent i al  post er s f r om exer ci s i ng t hei r  
Fi r st  Amendment  r i ght  t o speak anonymousl y.  The 
possi bi l i t y  of  l osi ng anonymi t y i n a f ut ur e l awsui t  
coul d i nt i mi dat e anonymous post er s i nt o sel f - censor i ng 
t hei r  comment s or  s i mpl y not  comment i ng at  al l .   A 
def amat i on pl ai nt i f f ,  par t i cul ar l y a publ i c f i gur e,  
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obt ai ns a ver y i mpor t ant  f or m of  r el i ef  by unmaski ng 
t he i dent i t y of  hi s anonymous cr i t i cs.   The r evel at i on 
of  i dent i t y of  an anonymous speaker  " may subj ect  [ t hat  
speaker ]  t o ost r aci sm f or  expr essi ng unpopul ar  i deas,  
i nvi t e r et al i at i on f r om t hose who oppose her  i deas or  
f r om t hose whom she cr i t i c i zes,  or  s i mpl y gi ve 
unwant ed exposur e t o her  ment al  pr ocesses. "   
Pl ai nt i f f s can of t en i ni t i al l y  pl ead suf f i c i ent  f act s 
t o meet  t he good f ai t h t est  .  .  .  even i f  t he 
def amat i on c l ai m i s not  ver y st r ong,  or  wor se,  i f  t hey 
do not  i nt end t o pur sue t he def amat i on act i on t o a 
f i nal  deci s i on.  .  .  .    

I ndeed,  t her e i s r eason t o bel i eve t hat  many 
def amat i on pl ai nt i f f s br i ng sui t  mer el y t o unmask t he 
i dent i t i es of  anonymous cr i t i cs.   As one comment at or  
has not ed,  " [ t ] he sudden sur ge i n John Doe sui t s st ems 
f r om t he f act  t hat  many def amat i on act i ons ar e not  
r eal l y about  money. "   " The goal s of  t hi s new br eed of  
l i bel  act i on ar e l ar gel y symbol i c,  t he pr i mar y goal  
bei ng t o s i l ence John Doe and ot her s l i ke hi m. "   Thi s 
" sue f i r st ,  ask quest i ons l at er "  appr oach,  coupl ed 
wi t h a st andar d onl y mi ni mal l y pr ot ect i ve of  t he 
anonymi t y of  def endant s,  wi l l  di scour age debat e on 
i mpor t ant  i ssues of  publ i c concer n as mor e and mor e 
anonymous post er s censor  t hei r  onl i ne st at ement s i n 
r esponse t o t he l i kel i hood of  bei ng unmasked.  

I d.  at  457 ( f oot not es omi t t ed;  c i t at i ons omi t t ed) .  

¶49 Gi ven t hese concer ns,  t he Cahi l l  cour t  concl uded t hat  

" even t he mor e s t r i ngent  mot i on t o di smi ss st andar d,  t he mi ddl e 

opt i on i n t he spect r um of  st andar ds f r om whi ch we may choose,  

f al l s  shor t  of  pr ovi di ng suf f i c i ent  pr ot ect i on t o a def endant ' s 

Fi r st  Amendment  r i ght  t o speak anonymousl y. "   I d.  at  458.   Thus,  

t he cour t  hel d t hat  " bef or e a def amat i on pl ai nt i f f  can obt ai n 

t he i dent i t y of  an anonymous def endant  t hr ough t he compul sor y 

di scover y pr ocess he must  suppor t  hi s def amat i on c l ai m wi t h 

f act s suf f i c i ent  t o def eat  a summar y j udgment  mot i on. "   I d.  at  

460.  
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¶50 Al t hough we shar e t he Cahi l l  cour t ' s  concer ns and 

t hi nk t hem f ul l y appl i cabl e t o t he case at  bar ,  we r each a 

somewhat  di f f er ent  concl usi on.   I t  appear s t hat  Del awar e,  unl i ke 

Wi sconsi n,  does not  r equi r e par t i cul ar i t y i n t he pl eadi ng of  

def amat i on c l ai ms.   See i d.  at  458;  cf .  Wi s.  St at .  § 802. 03( 6) . 16  

The cour t  i n Cahi l l  not ed t hat  " even si l l y  or  t r i v i al  l i bel  

c l ai ms can easi l y sur vi ve a mot i on t o di smi ss wher e t he 

pl ai nt i f f  pl eads f act s t hat  put  t he def endant  on not i ce of  hi s 

c l ai m,  however  vague or  l acki ng i n det ai l  t hese al l egat i ons may 

be. "   Cahi l l ,  884 A. 2d at  458.   

¶51 I n addi t i on,  t he Del awar e cour t  emphasi zed t hat  one of  

t he most  i mpor t ant  aspect s of  t est i ng a def amat i on c l ai m by 

summar y j udgment  i s t hat  t he c l ai m must  be " capabl e of  a 

def amat or y meani ng"  i n or der  t o sur vi ve summar y j udgment .   

I d.  at  463.   Thi s,  of  cour se,  i s t he same i nqui r y t hat  i s  t he 

f ocus of  a mot i on t o di smi ss a c l ai m f or  def amat i on i n 

Wi sconsi n.   See,  e. g. ,  St ar obi n,  94 Wi s.  2d at  10.  

¶52 Accor di ngl y,  we det er mi ne t hat  under  Wi sconsi n l aw,  

r equi r i ng t he c i r cui t  cour t  t o deci de a mot i on t o di smi ss bef or e 

                                                 
16 Wi sconsi n St at .  § 802. 03 pr ovi des i n r el evant  par t :  

Pl eadi ng speci al  mat t er s .  .  .  .  

.  .  .  .  

( 6)  Li bel  or  s l ander .   I n an act i on f or  l i bel  or  
s l ander ,  t he par t i cul ar  wor ds compl ai ned of  shal l  be 
set  f or t h i n t he compl ai nt ,  but  t hei r  publ i cat i on and 
t hei r  appl i cat i on t o t he pl ai nt i f f  may be st at ed 
gener al l y.  



No.  2004AP377   

 

25 
 

compel l i ng di scl osur e and i mposi ng sanct i ons best  addr esses t he 

concer ns expr essed i n Cahi l l .   When f aced wi t h an asser t i on of  

const i t ut i onal  pr i v i l ege agai nst  di scl osur e of  i nf or mat i on 

i dent i f y i ng ot her wi se- anonymous or gani zat i on member s,  t he 

c i r cui t  cour t  shoul d deci de a pendi ng mot i on t o di smi ss f or  

f ai l ur e t o st at e a c l ai m bef or e sanct i oni ng t he par t y f or  

r ef usi ng t o di scl ose t hat  i nf or mat i on.  

¶53 Havi ng det er mi ned t hat ,  pr ospect i vel y,  t hi s i s t he 

pr ocedur e t hat  c i r cui t  cour t s shoul d or di nar i l y  f ol l ow,  we 

nonet hel ess agr ee wi t h Lassa t hat  t he c i r cui t  cour t  di d not  

er r oneousl y exer ci se i t s di scr et i on her e even t hough i t  i mposed 

some di scover y sanct i ons bef or e addr essi ng Rongst ad' s mot i on t o 

di smi ss.  

¶54 Ear l y i n t he l i t i gat i on,  Rongst ad i nf or med t he ci r cui t  

cour t  t hat  he i nt ended t o br i ng a mot i on t o di smi ss.   He di d 

not ,  however ,  ar gue t hat  t he cour t  was r equi r ed t o deci de t he 

mot i on bef or e di scover y pr oceeded.   When Rongst ad f i l ed hi s 17-

page mot i on and suppor t i ng br i ef ,  he al so advanced no such 

ar gument .   Li kewi se,  when t he ci r cui t  cour t  made i t s di scover y 

r ul i ngs and when i t  i ni t i al l y  i mposed sanct i ons on Mar ch 11,  

2003,  Rongst ad di d not  pr esent  t he ar gument .  

¶55 The cour t  i ssued a br i ef i ng schedul e on Rongst ad' s 

mot i on t o di smi ss wi t hi n t wo days of  t he dat e t hat  Rongst ad 

f i l ed t he mot i on,  Febr uar y 11,  2003.   Under  t he br i ef i ng 

schedul e,  r epl y br i ef s wer e due appr oxi mat el y s i x weeks l at er ,  

yet  Rongst ad di d not  f i l e any obj ect i on t o t he schedul e or  

r equest  an accel er at ed schedul e.   I n addi t i on,  he di d not  f i l e 
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any obj ect i on when hi s i nsur er  moved on Febr uar y 19 t o i nt er vene 

and st ay t he mer i t s of  t he case pendi ng r esol ut i on of  cover age 

i ssues.        

¶56 At  t he ver y ear l i est ,  i t  was not  unt i l  Apr i l  30,  2003,  

t hat  Rongst ad f i r st  appr i sed t he cour t  of  t he ar gument  he now 

advances,  t hat  t he cour t  was r equi r ed t o deci de hi s mot i on t o 

di smi ss bef or e compel l i ng di scover y.   On t hat  dat e,  Rongst ad 

f i l ed a l et t er  wi t h t he cour t  i n whi ch he r equest ed t hat  i t  

addr ess hi s mot i on t o di smi ss bef or e r esol v i ng any ot her  pendi ng 

mot i ons because t hi s woul d " el i mi nat e t he need f or  any f ur t her  

act i on. "   I n our  v i ew,  however ,  even t hi s Apr i l  30 l et t er  di d 

not  appr i se t he c i r cui t  cour t  of  t he ar gument  Rongst ad now 

makes.  

¶57 I n any event ,  by t he t i me of  Rongst ad' s Apr i l  30 

l et t er ,  t he cour t  had al r eady compel l ed di scover y and or der ed 

sanct i ons.   I t  t hen deci ded hi s mot i on t o di smi ss bef or e 

pr oceedi ng t o i mpose f ur t her  sanct i ons.   The cour t  i mposed no 

addi t i onal  sanct i on unt i l  af t er  i t  deni ed t he mot i on.    

¶58 I n shor t ,  Rongst ad di d not  r ai se hi s ar gument  t hat  t he 

c i r cui t  cour t  was r equi r ed t o addr ess hi s mot i on t o di smi ss 

bef or e i t  compel l ed di scover y unt i l  af t er  t he cour t  i mposed 

di scover y sanct i ons.   Mor eover ,  t he ar gument  t hat  t he 

const i t ut i onal  di mensi on of  t he par t i es '  di scover y di sput e 

mandat ed t hi s cour se of  act i on was a r el at i vel y novel  one 
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consi der i ng exi st i ng l aw at  t he t i me. 17  Gi ven al l  of  t he 

c i r cumst ances,  t he cour t  di d not  er r oneousl y exer ci se i t s 

                                                 
17 The di ssent  i mpar t s a spi n t o bot h t he f act s and t he l aw.   

Cont r ar y t o what  i t  f i r st  i nsi nuat es over  t he cour se of  ni ne 
par agr aphs,  see di ssent ,  ¶¶124- 129,  139,  169- 170,  and t hen 
expr essl y concl udes based on sever al  mor e par agr aphs of  nuanced 
expl anat i on,  see i d. ,  ¶¶172- 178,  t her e i s no r eal  i ndi cat i on i n 
t he r ecor d of  Rongst ad' s ar gument  unt i l  Apr i l  30,  2003,  at  t he 
ear l i est .   By suggest i ng ot her wi se,  t he di ssent  el evat es t he 
" s i l k  pur se f r om a sow' s ear "  aphor i sm t o new l evel s.   The 
di ssent  appar ent l y t hi nks t hat  i f  i t  under l i nes t he wor ds 
" mot i on t o di smi ss"  enough t i mes,  i t  can summon f act s f r om t he 
r ecor d t hat  do not  exi st .   See i d. ,  ¶¶124- 126,  128- 129,  169.  

Li kewi se,  none of  t he l egal  aut hor i t i es t hat  t he di ssent  
c i t es ( or  t hat  Rongst ad ci t ed i n t he c i r cui t  cour t )  woul d have 
appr i sed t he ci r cui t  cour t  t hat  Rongst ad was ar gui ng t he cour t  
must  addr ess hi s mot i on t o di smi ss bef or e i mposi ng di scover y and 
cont empt  sanct i ons.   Those aut hor i t i es do not  addr ess whet her  
c i r cui t  cour t s shoul d deci de a pendi ng di sposi t i ve mot i on i n a 
def amat i on case bef or e r esol v i ng di scover y di sput es.   As we have 
i ndi cat ed i n t he body of  t hi s opi ni on,  Doe v.  Cahi l l ,  884 A. 2d 
451 ( Del .  2005) ,  whi ch was deci ded mor e t han t wo year s af t er  t he 
c i r cui t  cour t  deni ed Rongst ad' s mot i on t o di smi ss,  appear s t o be 
one of  t he f ew cases t o addr ess such an i ssue.  

The di ssent  r el i es,  f or  exampl e,  on t he Law Not e f or  Judges 
on def amat i on t hat  i s f ound i n t he pat t er n j ur y i nst r uct i ons.   
See di ssent ,  ¶173 ( c i t i ng Wi s.  J I ——Ci vi l  2500) .   Rongst ad ci t ed 
t he Law Not e i n hi s br i ef  i n suppor t  of  hi s mot i on t o di smi ss 
and pr ovi ded t he Law Not e t o t he c i r cui t  cour t  al ong wi t h hi s 
Apr i l  30 l et t er .   The Law Not e,  however ,  s i mpl y acknowl edges 
t hat  t he i ni t i al  subst ant i ve i nqui r y i n a def amat i on case i s 
usual l y whet her  t he wor ds at  i ssue ar e capabl e of  def amat or y 
meani ng,  a quest i on f or  t he t r i al  j udge t hat  i s nor mal l y 
pr esent ed by a mot i on t o di smi ss.   Wi s.  JI ——Ci vi l  2500,  at  3.   
The Law Not e pr ovi des no gui dance as t o how t hi s pr ocedur e i n 
t he usual  def amat i on case shoul d i nt er act  wi t h di scover y 
di sput es,  l et  al one t he t ype of  di scover y di sput e her e.  
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di scr et i on i n compel l i ng di scover y and i mposi ng some sanct i ons 

wi t hout  f i r st  deci di ng Rongst ad' s mot i on. 18   

B 

¶59 We t ur n t o Rongst ad' s ar gument  t hat  t he c i r cui t  cour t  

i ncor r ect l y appl i ed t he const i t ut i onal  bal anci ng t est  under  

cases such as NAACP.   The Uni t ed St at es Supr eme Cour t ' s  deci s i on 

i n NAACP has come t o st and f or  a bal anci ng t est  t hat  appl i es t o 

cases i n whi ch an or gani zat i on or  i t s member s or  cont r i but or s 

asser t  a Fi r st  Amendment  pr i v i l ege i n t he f ace of  compel l ed 

di scl osur e of  member  i dent i t i es or  r el at ed i nf or mat i on.   See,  

e. g. ,  Bl ack Pant her  Par t y v.  Smi t h,  661 F. 2d 1243,  1267- 68 ( D. C.  

Ci r .  1981) ;  Cr ocker  v.  Revol ut i onar y Communi st  Pr ogr essi ve Labor  

Par t y,  533 N. E. 2d 444,  447- 48 ( I l l .  Ct .  App.  1988) . 19  As t he 

f ol l owi ng di scussi on of  NAACP and ot her  cases shows,  t he par t y 

seeki ng t o asser t  t he pr i v i l ege must  make a pr el i mi nar y f act ual  

showi ng t hat  at  l east  demonst r at es a r easonabl e pr obabi l i t y  of  

an act ual  chi l l i ng ef f ect  on Fi r st  Amendment  r i ght s.  

                                                 
18 Her e,  as t he c i r cui t  cour t  r ecogni zed,  t he r esol ut i on of  

t he di scover y di sput e was t i me- sensi t i ve gi ven t he i mmi nent  
speci al  el ect i on f or  t he st at e senat e seat  t hat  Lassa had 
deci ded t o seek.   I n a s i mi l ar l y t i me- sensi t i ve case,  t he cour t  
and par t i es woul d obvi ousl y need t o be mi ndf ul  of  expedi t i ng any 
br i ef i ng or  pr oceedi ngs necessar y t o deci de a mot i on t o di smi ss.     

19 The deci s i on i n Bl ack Pant her  Par t y v.  Smi t h,  661 F. 2d 
1243 ( D. C.  Ci r .  1981) ,  was subsequent l y vacat ed by t he Uni t ed 
St at es Supr eme Cour t  on moot ness gr ounds,  see Moor e v.  Bl ack 
Pant her  Par t y,  458 U. S.  1118 ( 1982) ,  but  i t  cont i nues t o be 
ci t ed as pr ovi di ng a sound anal ysi s of  t he bal anci ng t est .   See,  
e. g. ,  I nt er nat i onal  Act i on Ct r .  v.  Uni t ed St at es,  207 F. R. D.  1,  
3 n. 6 ( D. D. C.  2002) .  
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¶60 I n NAACP,  t he at t or ney gener al  of  Al abama br ought  sui t  

agai nst  t he NAACP al l egi ng t hat  i t  was unl awf ul l y conduct i ng 

busi ness i n t hat  st at e.   NAACP,  357 U. S.  at  452.   The i ssue on 

appeal  i nvol ved t he const i t ut i onal i t y of  a l ar ge monet ar y 

cont empt  sanct i on agai nst  t he NAACP f or  i t s f ai l ur e t o compl y 

wi t h a di scover y or der  r equi r i ng di scl osur e of  i t s  member shi p 

l i s t s.   I d.  at  453.  

¶61 The Cour t  f i r st  r ecogni zed t hat  t he or der  " must  be 

r egar ded as ent ai l i ng t he l i kel i hood of  a subst ant i al  r est r ai nt  

upon t he exer ci se by pet i t i oner ' s member s of  t hei r  r i ght  t o 

f r eedom of  assoc i at i on. "   I d.  at  462.   I n det er mi ni ng t hat  t he 

or der  was l i kel y  t o chi l l  NAACP member s'  associ at i onal  r i ght s,  

t he Cour t  r ef er r ed t o t he NAACP' s " uncont r over t ed showi ng t hat  

on past  occasi ons r evel at i on of  t he i dent i t y of  r ank- and- f i l e 

member s has exposed t hese member s t o economi c r epr i sal ,  l oss of  

empl oyment ,  t hr eat  of  physi cal  coer ci on,  and ot her  

mani f est at i ons of  publ i c host i l i t y . "   I d.   The Cour t  t hen 

wei ghed t he l i kel i hood of  such a r est r ai nt  on t he exer ci se of  

member s'  r i ght s agai nst  t he st at e' s asser t ed i nt er est s i n 

obt ai ni ng di scl osur e of  member  i dent i t i es.   See i d.  at  463- 65. 20   

¶62 Rel yi ng on NAACP,  t he Cour t  i n Buckl ey v.  Val eo,  424 

U. S.  1 ( 1976) ,  el abor at ed on what  i s r equi r ed under  t he f i r st  

par t  of  t he bal anci ng t est ,  t hi s t i me i n t he cont ext  of  

                                                 
20 Much as i n NAACP,  t he Cour t  i n Bat es v.  Ci t y of  Li t t l e 

Rock,  361 U. S.  516 ( 1960) ,  spoke of  " subst ant i al  uncont r over t ed 
evi dence t hat  publ i c i dent i f i cat i on of  per sons i n t he communi t y 
as member s of  t he [ NAACP]  had been f ol l owed by har assment  and 
t hr eat s of  bodi l y har m. "   I d.  at  524.  
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cont r i but i ons t o pol i t i cal  par t i es.   I n Buckl ey t he Cour t  

expl ai ned t hat  t her e must  be a f act ual  showi ng suf f i c i ent  t o 

demonst r at e a " r easonabl e pr obabi l i t y"  of  t hr eat s,  har assment ,  

or  r epr i sal s,  and t he Cour t  gave exampl es of  t he pr oof  

necessar y:   

The evi dence of f er ed need show onl y a r easonabl e 
pr obabi l i t y  t hat  t he compel l ed di scl osur e .  .  .  wi l l  
subj ect  [ cont r i but or s]  t o t hr eat s,  har assment ,  or  
r epr i sal s f r om ei t her  Gover nment  of f i c i al s or  pr i vat e 
par t i es.   The pr oof  may i ncl ude,  f or  exampl e,  speci f i c 
evi dence of  past  or  pr esent  har assment  of  member s due 
t o t hei r  associ at i onal  t i es,  or  of  har assment  di r ect ed 
agai nst  t he or gani zat i on i t sel f .   A pat t er n of  t hr eat s 
or  speci f i c  mani f est at i ons of  publ i c host i l i t y  may be 
suf f i c i ent .  

I d.  at  74;  see al so Bl ack Pant her  Par t y,  661 F. 2d at  1267- 68 

( " [ T] he l i t i gant  seeki ng pr ot ect i on need not  pr ove t o a 

cer t ai nt y t hat  i t s  Fi r st  Amendment  r i ght s wi l l  be chi l l ed by 

di scl osur e.   I t  need onl y show t hat  t her e i s some pr obabi l i t y  

t hat  di scl osur e wi l l  l ead t o r epr i sal  or  har assment . " ) .  

 ¶63 The Cour t  was t hus car ef ul  i n Buckl ey t o ensur e t hat  

t he bur den on t he par t y seeki ng t o asser t  a pr i v i l ege was not  

i nsur mount abl y hi gh.   At  t he same t i me,  t he Cour t  r ecogni zed,  

" [ w] her e i t  ex i st s[ , ]  t he t ype of  chi l l  and har assment  

i dent i f i ed i n NAACP v.  Al abama can be shown. "   Buckl ey,  424 U. S.  

at  74.  

¶64 Thus,  " [ a]  subj ect i ve f ear  of  r epr i sal  i s  i nsuf f i c i ent  

t o i nvoke f i r st  amendment  pr ot ect i on agai nst  a di scl osur e 

r equi r ement . "   Dol e v.  Local  Uni on 375,  921 F. 2d 969,  973 ( 9t h 

Ci r .  1990) .   " The pr oof  of f er ed must  be ' obj ect i ve' ——an 
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al l egat i on of  ' appr ehensi on'  or  subj ect i ve det er r ence of  

member shi p or  cont r i but i on i s not  suf f i c i ent . "   O' Neal  v.  Uni t ed 

St at es,  601 F.  Supp.  874,  879 ( N. D.  I nd.  1985)  ( c i t at i ons 

omi t t ed) ;  see al so Lai r d v.  Tat um,  408 U. S.  1,  13- 14 ( 1972)  

( " [ a] l l egat i ons of  a subj ect i ve ' chi l l ' "  ar e not  an adequat e 

subst i t ut e f or  a c l ai m of  speci f i c  pr esent  obj ect i ve 

har m .  .  .  . ) .  

¶65 The cour t  i n Br ock v.  Local  375,  860 F. 2d 346 ( 9t h 

Ci r .  1988) ,  apt l y summar i z i ng much of  t he appl i cabl e case l aw,  

obser ved as f ol l ows:  

Many cour t s have gr appl ed wi t h t he suf f i c i ency of  
such a showi ng.   A f act or  emphasi zed i n each of  t hose 
deci s i ons i s t he need f or  obj ect i ve and ar t i cul abl e 
f act s,  whi ch go beyond br oad al l egat i ons or  subj ect i ve 
f ear s.  

Br ock,  860 F. 2d at  350 n. 1 ( c i t at i ons omi t t ed) .  

¶66 Her e,  Rongst ad r el i es pr i mar i l y on hi s own af f i davi t ,  

consi st i ng of  a t ot al  of  f i ve shor t  st at ement s.   Speci f i cal l y,  

he aver r ed as f ol l ows:  

1.   That  I  am a boar d member  and pr esi dent  of  t he 
Al l i ance f or  Wor ki ng Wi sconsi n.  

2.  That  i n t hat  posi t i on,  I  had numer ous 
conver sat i ons wi t h member s of  t he associ at i on over  t he 
l ast  sever al  year s and r ecent l y speci f i cal l y r el at ed 
t o t he l awsui t  at  i ssue.  

3.  That  as a boar d member  and pr esi dent  of  t he 
associ at i on,  I  and t he Al l i ance have pr evi ousl y 
guar ant eed conf i dent i al i t y  wi t h r espect  t o t he 
i dent i t y of  member s and have honor ed t hat  t hr oughout  
t he cour se of  my wor k wi t h t he Al l i ance.  

4.  That  member s have t ol d me t hat  i f  I  am 
compel l ed t o di scl ose t he i dent i t y of  member s of  t he 
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or gani zat i on,  t hat  t hey wi l l  no l onger  be i nt er est ed 
i n par t i c i pat i ng i n t he or gani zat i on or  any such 
or gani zat i on,  f or  f ear  of  publ i c r epr i sal  and 
pot ent i al  l egal  act i on.  

5.  That  di scl osur e of  t he names and t he 
at t endant  l oss of  conf i dent i al i t y  wi l l  l i kel y r ui n my 
busi ness and f or ce me t o f i nd a new car eer .  

¶67 Rongst ad' s af f i davi t  i s  i nsuf f i c i ent  t o est abl i sh t he 

r equi r ed pr el i mi nar y showi ng under  NAACP and i t s pr ogeny.   The 

af f i davi t  pr ovi des no evi dence of  par t i cul ar  i nst ances of  past  

or  pr esent  t hr eat s,  har assment ,  or  r epr i sal s.   See Buckl ey,  424 

U. S.  at  74;  NAACP,  357 U. S.  at  462.   I t  al so does not  i ndi cat e a 

pat t er n of  t hr eat s or  speci f i c  mani f est at i ons of  publ i c 

host i l i t y  agai nst  t he Al l i ance or  s i mi l ar  gr oups.  

¶68 Al t hough a r ecor d of  past  har assment  or  r epr i sal s i s 

not  al ways necessar y,  Rongst ad has not  ot her wi se est abl i shed a 

r easonabl e pr obabi l i t y  of  such chi l l i ng ef f ect s.   At  most ,  he 

est abl i shed pr ec i sel y what  i s or di nar i l y  deemed i nsuf f i c i ent :   a 

gener al  st at ement  of  subj ect i ve f ear  of  r epr i sal  wi t hout  any 

basi s i n obj ect i ve,  par t i cul ar i zed f act s.   Onl y one of  t he f i ve 

st at ement s i n hi s af f i davi t  i s  di r ect l y r el at ed t o t he subst ance 

of  t he r equi r ed showi ng,  and t hat  st at ement  est abl i shes onl y 

t hat  some unspeci f i ed number  of  member s have t ol d hi m t hey wi l l  

no l onger  be i nt er est ed i n par t i c i pat i ng i n t he Al l i ance or  

ot her  or gani zat i ons l i ke i t  based on gener al  f ear s of  r epr i sal .  

¶69 We vi ew t he case of  Fr i ends Soci al  Cl ub v.  Secr et ar y 

of  Labor ,  763 F.  Supp.  1386 ( E. D.  Mi ch.  1991) ,  as per suasi ve i n 

l i ght  of  t he c i r cumst ances her e.   I n Fr i ends Soci al  Cl ub,  

or gani zat i on member s submi t t ed af f i davi t s st at i ng pr edi ct i ons 



No.  2004AP377   

 

33 
 

and f ear s of  har assment ,  i ncl udi ng r ecr i mi nat i on by pol i t i cal  

opponent s.   I d.  at  1394.   The af f i davi t s suggest ed t hat  

di scl osur e of  member s'  i dent i t i es mi ght  di scour age member s f r om 

f ur t her  par t i c i pat i on.   I d.   The cour t  i n Fr i ends Soci al  Cl ub,  

l i ke t he c i r cui t  cour t  her e,  deemed such af f i davi t s concl usor y 

and i nsuf f i c i ent .   I d.  at  1395.   Accor di ng t o t he Fr i ends Soci al  

Cl ub cour t ,  t he af f i davi t s f el l  " f ar  shor t  of  sust ai ni ng a pr i ma 

f aci e case"  because t hey di d not  " set  f or t h an obj ect i ve f act ual  

basi s f or  [ t he]  subj ect i ve f ear s of  r epr i sal  f r om any par t i cul ar  

per son. "   I d.  

¶70 Conver sel y,  a compar i son of  t he f act s her e t o a number  

of  ot her  cases i n whi ch t he f act ual  showi ng was deemed 

suf f i c i ent  under scor es t hat  Rongst ad has f ai l ed t o make t he 

r equi r ed showi ng.   See Br own v.  Soci al i st  Wor ker s ' 74 Campai gn 

Comm. ,  459 U. S.  87,  98- 99 ( 1982)  ( evi dence of  t hr eat eni ng phone 

cal l s and hat e mai l ,  bur ni ng of  gr oup' s l i t er at ur e,  dest r uct i on 

of  member s'  pr oper t y,  pol i ce har assment ,  f i r i ng of  shot s at  t he 

gr oup' s of f i ce,  and t er mi nat i on of  member s'  empl oyment  was 

suf f i c i ent ) ;  Fami l i as Uni das v.  Br i scoe,  619 F. 2d 391,  395- 96,  

399 ( 5t h Ci r .  1980)  ( evi dence of  pr evi ous ar r est s,  l et t er s 

war ni ng of  l i abi l i t y  f or  f i nes,  and ot her  publ i c  oppr obr i um and 

t hr eat s of  r epr i sal s,  was suf f i c i ent ) ;  Wi sconsi n Soci al i st  

Wor ker s 1976 Campai gn Comm.  v.  McCann,  433 F.  Supp.  540,  547- 48 

( E. D.  Wi s.  1977)  ( ser i es of  af f i davi t s showi ng pot ent i al  

cont r i but or s '  r el uct ance t o cont r i but e,  speci f i c  i nst ances of  

har assment ,  and wi despr ead sur vei l l ance wer e suf f i c i ent ) ;  I n r e 

Bay Ar ea Ci t i zens Agai nst  Lawsui t  Abuse,  982 S. W. 2d 371,  376- 77 
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( Tex.  1998)  ( t est i moni al  and ot her  evi dence was suf f i c i ent  when 

i t  demonst r at ed speci f i c  i nst ances when i ndi v i dual s opposed t o 

gr oup had boycot t ed af f i l i at ed member s or  encour aged ot her s t o 

do t he same) ;  Cr ocker ,  533 N. E. 2d at  447- 48 ( al l egat i ons of  

sur vei l l ance,  i nt i mi dat i on,  j ob f i r i ngs,  di sci pl i nar y act i ons,  

and ot her  r epr i sal s wer e suf f i c i ent  wher e t he par t y seeki ng 

di scover y had posi t i on of  aut hor i t y over  par t y asser t i ng 

pr i v i l ege) . 21 

¶71 Because we det er mi ne t hat  Rongst ad f ai l ed t o make t he 

r equi r ed pr el i mi nar y f act ual  showi ng,  we need not  r each t he 

quest i on of  whet her  t her e ar e compel l i ng i nt er est s her e t hat  

woul d out wei gh a const i t ut i onal  pr i v i l ege.   The ci r cui t  cour t  

cor r ect l y r ej ect ed Rongst ad' s asser t i on of  pr i v i l ege under  NAACP 

and i t s pr ogeny.   Rongst ad' s asser t i on of  pr i v i l ege was 

                                                 
21 But  cf .  Br i t t  v.  Super i or  Cour t ,  574 P. 2d 766,  782 ( Cal .  

1978)  ( i n whi ch t he maj or i t y of  t he cour t  i n a f our - t o- t hr ee 
deci s i on seemi ngl y i gnor ed t he need f or  a pr el i mi nar y f act ual  
showi ng and t he di ssent  st at ed t hat  t he maj or i t y had,  wi t hout  
pr ecedent ,  " expanded NAACP t o a gener al  abst r act  pr i nci pl e t hat  
t he di scl osur e of  any i nf or mat i on about  associ at i onal  act i v i t i es  
const i t ut es an i mper mi ssi bl e v i ol at i on of  t he r i ght  t o 
associ at e"  ( Ri char dson,  J. ,  di ssent i ng) ) ;  see al so Pol l ar d v.  
Rober t s,  283 F.  Supp.  248,  258 ( E. D.  Ar k.  1968)  ( seemi ng not  t o 
r equi r e f act ual  evi dence t hat  i ndi v i dual s had been subj ect ed t o 
r epr i sal s and i nst ead det er mi ni ng t hat  i t  woul d be naï ve not  t o 
r ecogni ze t hat  di scl osur e of  i dent i t i es woul d subj ect  at  l east  
some of  t hem t o r epr i sal s) ,  af f ' d per  cur i am,  Rober t s v.  
Pol l ar d,  393 U. S.  14 ( 1968) .  
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t her ef or e not  an i mpedi ment  t o di scover y sanct i ons i n t hi s  

case. 22 

¶72 Bef or e t ur ni ng t o Rongst ad' s next  ar gument ,  we pause 

t o addr ess t he di ssent ' s t r eat ment  of  NAACP and i t s pr ogeny.   

Deemi ng t hose cases i nappl i cabl e,  t he di ssent  di spenses wi t h 

decades of  const i t ut i onal  l aw.   Di ssent ,  ¶158;  see al so di ssent ,  

¶146.   Wor t h not i ng i s t hat  t hi s i s t he case l aw on whi ch 

Rongst ad has pr i nci pal l y r el i ed t hr oughout  t hi s l i t i gat i on.   

Tel l i ngl y,  t he di ssent  f i nds i t  necessar y t o evade t hese cases 

and t hei r  r equi r ement  of  a pr el i mi nar y f act ual  showi ng i n or der  

t o r each i t s r esul t .  

¶73 As wi ndow dr essi ng f or  i t s r esul t ,  t he di ssent  t hen 

r ai ses t he spect er  of  " SLAPP"  sui t s,  deemi ng t hi s case a " SLAPP 

sui t  masquer adi ng as a def amat i on case. " 23  Di ssent ,  ¶108;  see 

al so di ssent ,  ¶¶159- 160.   I n char act er i z i ng t hi s case as a 

" SLAPP"  sui t ,  t he di ssent  seemi ngl y t akes on t he r ol e of  

advocat e.   Rongst ad has not  char act er i zed t hi s case as a SLAPP 

                                                 
22The di ssent  i naccur at el y por t r ays our  opi ni on as appl y i ng 

t he def er ent i al  er r oneous exer ci se of  di scr et i on st andar d t o t he 
cent r al  const i t ut i onal  i ssue i n t hi s case.   See di ssent ,  ¶110.   
As we have al r eady expl ai ned,  t he l awf ul ness of  t he di scover y 
and cont empt  sanct i ons i n t hi s  case ul t i mat el y t ur ns on a 
quest i on of  l aw subj ect  t o i ndependent  appel l at e r evi ew:   
whet her  Rongst ad made t he r equi r ed pr el i mi nar y f act ual  showi ng 
t hat  meet s t he s t andar d f or  asser t i ng a const i t ut i onal  pr i v i l ege 
under  NAACP.   See,  e. g. ,  Vul t aggi o v.  Yasko,  215 Wi s.  2d 326,  
330,  572 N. W. 2d 450 ( 1998) ;  St at e v.  Bent l ey,   201 Wi s.  2d 303,  
310,  548 N. W. 2d 50 ( 1996) .  

23 " SLAPP"  i s an acr onym f or  " St r at egi c Lawsui t  Agai nst  
Publ i c Par t i c i pat i on" .   Vul t aggi o,  215 Wi s.  2d at  359 ( Br adl ey,  
J. ,  di ssent i ng) .    
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sui t ,  has not  advanced t hat  we shoul d addr ess i t  as such,  and 

has not  asser t ed t hat  addr essi ng i t  as such makes a di f f er ence 

i n t he const i t ut i onal  cal cul us. 24  Unl i ke t he di ssent ,  we addr ess 

t he ar gument s t hat  Rongst ad makes,  and we adher e t o t he 

appl i cabl e l aw.   

C 

¶74 We next  t ur n br i ef l y t o Rongst ad' s ar gument  t hat  he 

made a " subst ant i at ed asser t i on of  pr i v i l ege"  under  Bur net t  v.  

Al t ,  224 Wi s.  2d 72,  589 N. W. 2d 21 ( 1999) .   He ar gues t hat  Al t  

shoul d appl y wher e a def endant  i n a def amat i on act i on asser t s a 

pr i v i l ege agai nst  di scl osur e based on t he Fi r st  Amendment .  

¶75 I n Al t ,  t hi s cour t  concl uded t hat  a wi t ness has a 

qual i f i ed pr i v i l ege t o r ef use t o pr ovi de exper t  t est i mony,  

absent  compel l i ng c i r cumst ances.   I d.  at  89,  92.   We st at ed t hat  

" [ a] l t hough t he ci r cui t  cour t  shoul d not  r el y on t he j udgment  of  

t he at t or neys i nvol ved f or  t hei r  sel f - i nt er est ed det er mi nat i on 

t hat  a pr i v i l ege exi st s,  a subst ant i at ed asser t i on of  pr i v i l ege 

i s subst ant i al  j ust i f i cat i on f or  f ai l i ng t o compl y wi t h an or der  

t o pr ovi de or  per mi t  di scover y. "   I d.  at  94 ( c i t at i on omi t t ed) .   

Thus,  under  Al t ,  a bal d asser t i on of  an evi dent i ar y pr i v i l ege t o 

r ef use t o pr ovi de exper t  t est i mony wi l l  not  suf f i ce.   Rat her ,  

t he asser t i on must  be " subst ant i at ed. "  

                                                 
24 We not e t hat  t he di ssent  al so wander s i nt o t he 

l egi s l at i ve r ol e.   I t  cal l s upon t he l egi s l at ur e t o adopt  ant i -
SLAPP st at ut es even t hough i t  concedes t hat  " [ u] nt i l  t hi s case,  
t he t er m SLAPP sui t  had been r el at i vel y unhear d of  i n Wi sconsi n 
j ur i spr udence. "   Di ssent ,  ¶¶161- 162.    
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¶76 The cour t  i n Al t  di d not  def i ne what  i s meant  by a 

" subst ant i at ed"  asser t i on of  pr i v i l ege agai nst  pr ovi di ng exper t  

t est i mony.   I t  i s  appar ent ,  however ,  t hat  by r equi r i ng t hat  t he 

asser t i on be subst ant i at ed,  t he cour t  was seeki ng t o ef f ect uat e 

t he necessar y bal ance bet ween t he r i ght  of  exper t  wi t nesses t o 

be f r ee f r om t est i f y i ng agai nst  t hei r  wi l l  and t he needs of  t he 

cour t  and l i t i gant s f or  t est i mony.   See i d.  at  88.   The 

r equi r ement  of  a " subst ant i at ed"  asser t i on of  t he evi dent i ar y 

pr i v i l ege di scour ages i l l egi t i mat e i nvocat i on of  t he pr i v i l ege.  

¶77 I n cases i nvol v i ng di scover y or der s i n t he f ace of  an 

asser t i on of  const i t ut i onal  pr i v i l ege as her e,  t he bal anci ng 

t est  under  NAACP gover ns.   That  bal ance,  whi ch i nvol ves 

consi der at i ons di f f er ent  f r om t hose i n Al t ,  i s  ef f ect uat ed by 

t he st andar ds set  f or t h i n NAACP and t he cases i nt er pr et i ng i t .   

Thus,  we det er mi ne t hat  Al t  has no appl i cabi l i t y  her e.   The 

showi ng t hat  Rongst ad had t o make was t he one r equi r ed under  

NAACP and i t s pr ogeny,  not  a " subst ant i at ed asser t i on"  of  an 

evi dent i ar y pr i v i l ege under  Al t .   

D 

¶78 We now t ur n t o Rongst ad' s asser t i on t hat  t he sever i t y 

of  t he sanct i ons i n t hi s case bor e no r at i onal  r el at i onshi p t o 

hi s conduct  or  t o any har m suf f er ed by Lassa.   Mor e 

speci f i cal l y,  Rongst ad ar gues t hat  t he $65, 000 i n monet ar y 

sanct i ons ( $43, 000 i n at t or ney' s  f ees and a $22, 000 f or f ei t ur e 

payabl e t o t he school  f und)  " bear s no r at i onal  r el at i onshi p t o 

Rongst ad' s r ef usal  t o di scl ose pol i t i cal  associ at i ons f or  a mer e 
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t wo mont hs"  i n l i ght  of  hi s c l ai m of  pr i v i l ege and hi s at t empt  

t o seek i nt er l ocut or y appeal .   We r ej ect  t hi s ar gument .   

¶79 Rongst ad' s ar gument  i ncor r ect l y assumes t hat  t he 

$65, 000 i n monet ar y sanct i ons i s an amount  of  sanct i ons set  by 

t he c i r cui t  cour t ,  when i n f act  i t  i s  t he amount  t o whi ch t he 

par t i es st i pul at ed i n t hei r  set t l ement  agr eement .   The ci r cui t  

cour t  never  made a f i nal  r ul i ng on t he amount  of  monet ar y 

sanct i ons.   Rat her ,  t he par t i es st i pul at ed t o t hi s amount  of  

sanct i ons whi l e t he i ssue of  t he amount  of  monet ar y sanct i ons 

was st i l l  pendi ng bef or e t he cour t .   We wi l l  not  r evi ew t he 

amount  of  monet ar y " sanct i ons"  agr eed t o by t he par t i es f or  an 

er r oneous exer ci se of  c i r cui t  cour t  di scr et i on.   The ci r cui t  

cour t  never  had t he oppor t uni t y t o exer ci se i t s di scr et i on as t o 

t he amount  of  monet ar y sanct i ons i t  ul t i mat el y deemed pr oper .  

¶80 Rongst ad al so asser t s t hat  a sanct i on of  a def aul t  

j udgment  on l i abi l i t y  i ssues i s t oo sever e and bear s no r at i onal  

r el at i onshi p t o t he har m suf f er ed.   We quest i on whet her  t he 

par t i es '  set t l ement  agr eement  and t he j udgment  ent er ed pur suant  

t o t hat  agr eement  r ef l ect  an i nt ent  t o per mi t  Rongst ad t o appeal  

t he pr opr i et y of  t he j udgment  on l i abi l i t y . 25  Regar dl ess,  we 

                                                 
25 The par t i es '  set t l ement  agr eement  st at es t hat  Rongst ad 

" shal l  have t he r i ght  t o pur sue an appeal  wi t h r espect  t o t he 
at t or ney' s f ees and f or f ei t ur es on Fi r st  Amendment  
gr ounds .  .  .  . "   ( Emphasi s added. )   The j udgment  ent er ed on t he 
agr eement ,  whi l e pur por t i ng not  t o wai ve " any appel l at e r i ght s, "  
al so pr ovi des as f ol l ows:  

The def endant s i nt end t o appeal  t he appr opr i at eness of  
t he f ees and f or f ei t ur es under  t he Fi r st  Amendment ,  
Al t ,  and whet her  t he Cour t s wer e j ust i f i ed i n t he 
awar d,  and any ot her  appl i cabl e l egal  t heor i es.   
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det er mi ne t hat  t he agr eement  and t he j udgment  ent er ed pur suant  

t o t he agr eement ,  whi ch di smi ssed Lassa' s c l ai m wi t h pr ej udi ce,  

bar  Rongst ad f r om chal l engi ng t he pr opr i et y of  t he def aul t  

j udgment  on l i abi l i t y .   The ef f ect  of  t he def aul t  j udgment  on 

l i abi l i t y  i s  moot  under  t he par t i es '  agr eement  and t he j udgment  

di smi ssi ng Lassa' s c l ai m wi t h pr ej udi ce.    

¶81 We once agai n pause t o addr ess t he di ssent ,  whi ch 

pr ot est s t hat  " i t  i s  dr aconi an t o subj ect  Rongst ad t o t he heavy,  

heavy f i nanci al  sanct i ons at  i ssue i n t hi s case. "   Di ssent ,  

¶183.   Lost  on t he di ssent  i s t hat  t he par t i es st i pul at ed t o t he 

amount  of  monet ar y sanct i ons.  

¶82 Mor e i mpor t ant l y,  i n l abel i ng t he sanct i ons 

" dr aconi an, "  t he di ssent  t ur ns a bl i nd eye t o f act s of  r ecor d 

t hat  may have j ust i f i ed a c i r cui t  cour t  awar d of  monet ar y 

sanct i ons equal  t o or  gr eat er  t han t he amount  t o whi ch t he 

par t i es agr eed.   For  exampl e,  t he c i r cui t  cour t  j udge who 

i ni t i al l y  pr esi ded i n t hi s case obser ved:   " Sel dom have I  seen 

such an abuse. "   The cour t  al so f ound t hat  Rongst ad had l i ed 

under  oat h,  was " hi ghl y evasi ve, "  and had " engaged i n a wel l -

pl anned ef f or t  t o cover  up"  hi s act i v i t i es.   Si mi l ar l y,  t he 

c i r cui t  cour t  j udge who l at er  pr esi ded concl uded t hat  Rongst ad' s  

conduct  was egr egi ous and i n bad f ai t h.    

                                                                                                                                                             
Rongst ad and The Val kyr i e Gr oup r et ai n t he r i ght  t o 
appeal  t he cont empt  r ul i ng on al l  i ssues f or  t he 
st i pul at ed amount  of  $65, 000 wi t h $43, 000 i n cont empt  
r el at ed at t or ney' s f ees and $22, 000 i n f or f ei t ur es 
payabl e t o t he School  Fund.  

( Emphasi s added. )  
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¶83 The di ssent  car ef ul l y avoi ds gi v i ng any t r uck t o t hese 

f act s,  i nst ead por t r ayi ng Rongst ad as t he v i ct i m of  a bi ased 

ci r cui t  cour t ,  of  a " shr ewd and savvy"  l egi s l at or  ( Lassa) ,  and 

now of  t hi s cour t .   Di ssent ,  ¶¶129,  153,  162,  164 & n. 11,  170,  

172,  179,  181- 185.   Yet ,  not hi ng i n t he r ecor d cal l s i nt o 

quest i on t he i mpar t i al i t y  of  t he c i r cui t  cour t .   Li kewi se,  we 

have t aken pai ns i n t hi s opi ni on t o avoi d por t r ayi ng ei t her  

Lassa or  Rongst ad i n an unf avor abl e l i ght  and t o avoi d 

suggest i ng an i mpr oper  mot i ve on t he par t  of  one par t y or  t he 

ot her .   Per haps i f  t he di ssent  had mor e f act s or  mor e l aw on i t s 

s i de,  i t  coul d have done t he same.   I nst ead,  t he di ssent  br i ngs 

t he f ol l owi ng quot at i on t o mi nd:   " When you have t he f act s on 

your  s i de,  ar gue t he f act s.   When you have t he l aw on your  s i de,  

ar gue t he l aw.   When you have nei t her ,  hol l er . "  

E 

¶84 Fi nal l y,  we t ur n t o addr ess t he quest i on of  whet her  we 

shoul d exer ci se our  super i nt endi ng aut hor i t y t o est abl i sh an 

i nt er l ocut or y appeal  as a mat t er  of  r i ght  i n def amat i on cases 

i nvol v i ng di scover y sanct i ons t hat  r ai se quest i ons of  a 

const i t ut i onal  pr i v i l ege.   Our  exer ci se of  t he super i nt endi ng 

power  i s l i mi t ed t o s i t uat i ons i n whi ch t he " necessi t i es of  

j ust i ce"  r equi r e i t .   Ar neson v.  Jezwi nski ,  206 Wi s.  2d 217,  

231,  556 N. W. 2d 721 ( 1996) .   Mor eover ,  r equi r i ng aut omat i c 

gr ant s of  i nt er l ocut or y appeal  pur suant  t o t hi s power  i s 

gener al l y di sf avor ed.   St at e ex r el .  Hass v.  Wi sconsi n Cour t  of  

Appeal s,  2001 WI  128,  ¶24,  248 Wi s.  2d 634,  636 N. W. 2d 707.  
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¶85 Rongst ad ar gues t hat  t hi s case shoul d be cont r ol l ed by 

Ar neson,  i n whi ch t hi s cour t  concl uded t hat  t he cour t  of  appeal s 

shoul d as a mat t er  of  cour se gr ant  a pet i t i on f or  an 

i nt er l ocut or y appeal  f r om a ci r cui t  cour t  or der  denyi ng a st at e 

of f i c i al ' s  c l ai m of  qual i f i ed i mmuni t y i n a 42 U. S. C.  § 1983 

act i on.   Ar neson,  206 Wi s.  2d at  219- 20.   We det er mi ned t hat  

such a pet i t i on woul d al ways f al l  wi t hi n t he cr i t er i a f or  l eave 

t o appeal  under  Wi s.  St at .  § ( Rul e)  808. 03( 2) ( a)  and ( b) . 26  I d.  

at  229.  

¶86 I n ot her  cont ext s,  however ,  t he cour t  has decl i ned t o 

exer ci se i t s super i nt endi ng aut hor i t y t o r equi r e i nt er l ocut or y 

appeal s under  c i r cumst ances t hat  may be vi ewed as equal l y 

compel l i ng t o c i r cumst ances such as t hose her e.   See Hass,  248 

Wi s.  2d 634,  ¶¶2,  20;  St at e v.  Jeni ch,  94 Wi s.  2d 74,  288 

N. W. 2d 114,  modi f i ed on r econsi der at i on,  94 Wi s.  2d 74,  97A- 97B,  

292 N. W. 2d 348 ( 1980) .   I n Jeni ch,  f or  exampl e,  we decl i ned t o 

                                                 
26 Wi sconsi n St at .  § ( Rul e)  808. 03( 2)  pr ovi des:  

Appeal s by per mi ssi on.   A j udgment  or  or der  not  
appeal abl e as a mat t er  of  r i ght  under  sub.  ( 1)  may be 
appeal ed t o t he cour t  of  appeal s i n advance of  a f i nal  
j udgment  or  or der  upon l eave gr ant ed by t he cour t  i f  
i t  det er mi nes t hat  an appeal  wi l l :  

( a)  Mat er i al l y  advance t he t er mi nat i on of  t he 
l i t i gat i on or  c l ar i f y f ur t her  pr oceedi ngs i n t he 
l i t i gat i on;  

( b)  Pr ot ect  t he pet i t i oner  f r om subst ant i al  or  
i r r epar abl e i nj ur y;  or  

( c)  Cl ar i f y an i ssue of  gener al  i mpor t ance i n 
t he admi ni st r at i on of  j ust i ce.  
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di r ect  t he cour t  of  appeal s t o hear  per mi ssi ve appeal s denyi ng 

mot i ons t o di smi ss based on doubl e j eopar dy c l ai ms despi t e t he 

" ser i ous const i t ut i onal  quest i ons"  r ai sed by such cl ai ms.   

Jeni ch,  94 Wi s.  2d at  97A n. 1,  97B.   Rat her ,  we wer e cont ent  t o 

ur ge t he cour t  of  appeal s t o car ef ul l y exer ci se i t s di scr et i on 

i n consi der i ng whet her  t o hear  such appeal s.   I d.  at  97B.  

¶87 Her e,  we f ol l ow our  appr oach i n Jeni ch,  mi ndf ul  of  t he 

r ul e t hat  aut omat i c gr ant s of  i nt er l ocut or y appeal  ar e gener al l y  

di sf avor ed.   Mandat or y i nt er l ocut or y r evi ew of  or der s t hat  

compel  or  deny di scover y when an asser t i on of  const i t ut i onal  

pr i v i l ege i s r ai sed i n a def amat i on case i s not  f or eor dai ned by 

Ar neson or  ot her wi se di ct at ed by t he necessi t i es of  j ust i ce.   

Cf .  Rei se v.  Boar d of  Regent s,  957 F. 2d 293,  295 ( 7t h Ci r .  1992)  

( " [ E] ven or der s t o pr oduce i nf or mat i on over  s t r ong obj ect i ons 

based on pr i v i l ege ar e not  appeal abl e,  despi t e t he c l ai m t hat  

once t he cat  i s out  of  t he bag t he pr i v i l ege i s gone. " ) .  

¶88 Al t hough def amat i on cases l i ke t he one bef or e us may 

r ai se ser i ous const i t ut i onal  quest i ons,  t he const i t ut i onal  

quest i ons r ai sed i n doubl e j eopar dy cases ar e equal l y ser i ous.   

The const i t ut i onal  r i ght s at  st ake ar e adequat el y pr ot ect ed by 

t he cour t  of  appeal s '  car ef ul  consi der at i on of  pet i t i ons f or  

l eave t o appeal  and by any ot her  r evi ew pr ocedur e avai l abl e,  

such as a pet i t i on f or  a super vi sor y wr i t .   " [ O] r di nar y j udi c i al  

r evi ew pr ocedur es suf f i ce as l ong as t he cour t s r emai n sensi t i ve 

t o t he need t o pr event  Fi r st  Amendment  har ms and admi ni st er  
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t hose pr ocedur es accor di ngl y. "   Ci t y of  Li t t l et on v.  Z. J.  Gi f t s  

D- 4,  LLC,  541 U. S.  774,  781- 82 ( 2004) . 27 

                                                 
27 We not e t hat  Rongst ad di d not  exhaust  al l  avai l abl e 

pr ocedur es f or  appel l at e r evi ew.   As pr evi ousl y  ment i oned,  f or  
exampl e,  Rongst ad i ni t i al l y  sought  i nt er l ocut or y r el i ef  i n t he 
cour t  of  appeal s f r om t he ci r cui t  cour t ' s  Febr uar y 4,  2003,  
or der ,  asser t i ng t hat  t he c i r cui t  cour t  er r ed by r ej ect i ng hi s 
asser t i on of  pr i v i l ege under  NAACP.   Ul t i mat el y,  however ,  t he 
cour t  of  appeal s di smi ssed Rongst ad' s pet i t i on f or  l eave t o 
appeal  f r om t he Febr uar y 4 or der  af t er  he f ai l ed t o f i l e any 
ar gument .   The cour t  of  appeal s concl uded " i t  appear s t hat  
Rongst ad no l onger  wi shes t o seek i nt er l ocut or y r evi ew .  .  .  . "  

Li kewi se,  at  t he Mar ch 11,  2003 sanct i ons hear i ng,  t he 
c i r cui t  cour t  obser ved as f ol l ows:  

Mr .  Rongst ad f ai l ed t o pur sue hi s f ur t her  oppor t uni t y,  
whi ch was t o ask t he Cour t  of  Appeal s t o addr ess t he 
mer i t s of  my or der  on an i nt er l ocut or y appeal  
basi s.  .  .  .   I t  was,  i n ef f ect ,  abandoned.   

And t hat  havi ng been sai d,  Mr .  Rongst ad' s most  
r ecent  c l ai ms t hat  he i s goi ng t o seek vi ndi cat i on i n 
t he Cour t  of  Appeal s and t hat  t hat  i s  what  expl ai ns 
hi s conduct  and hi s def i ance of  t hi s Cour t ' s  or der  
l i kewi se f al l s on r at her  hol l ow f oot i ng.   I nst ead,  
what  i t  appear s v i r t ual l y cer t ai n t o be i s s i mpl y 
anot her  i n t he var i et y of  st eps t hat  Mr .  Rongst ad has 
t aken i n t hi s l i t i gat i on t o seek del ay and t o avoi d 
hi s r esponsi bi l i t i es under  t he l aw.  

I n addi t i on,  i t  appear s t hat  Rongst ad chose not  t o ut i l i ze 
ot her  mechani sms f or  i nt er l ocut or y r el i ef .   Lassa set s f or t h t he 
f ol l owi ng backgr ound f act s i n her  br i ef :  

On Apr i l  1,  2003,  t he Cour t  of  Appeal s deni ed a 
second pet i t i on f or  l eave t o appeal  and mot i on f or  
t empor ar y r el i ef  f i l ed by Mr .  Rongst ad seeki ng r evi ew 
of  t he cour t ' s  Febr uar y 28 and Mar ch 11,  2003 or der s 
because t he Cour t  does not  t ake per mi ssi ve appeal [ s]  
on or al  or der s.   Those sanct i ons or der s wer e r educed 
t o [ a]  wr i t t en or der  on Apr i l  2,  2003.  .  .  .    Mr .  
Rongst ad di d not  seek l eave f or  appeal  of  t he Apr i l  2,  
2003 or der .  



No.  2004AP377   

 

44 
 

¶89 Accor di ngl y,  we decl i ne t o exer ci se our  super i nt endi ng 

aut hor i t y t o est abl i sh a r i ght  t o i nt er l ocut or y appeal  as 

Rongst ad r equest s.   Never t hel ess,  gi ven t he i mpor t ant  

const i t ut i onal  i ssues r ai sed and t he consequent  need f or  a 

t i mel y r esol ut i on,  we ur ge t he cour t  of  appeal s t o car ef ul l y 

wei gh whet her  t her e i s a need f or  i nt er l ocut or y appeal  i n a 

gi ven case.   Such an appeal  may be necessar y t o pr ot ect  a par t y 

f r om " subst ant i al  or  i r r epar abl e i nj ur y, "  one of  t he cr i t er i a 

f or  t est i ng t he appr opr i at eness of  an i nt er l ocut or y appeal  under  

§ ( Rul e)  808. 03( 2) .   We t r ust  t hat  t he cour t  of  appeal s wi l l  

car ef ul l y exer ci se i t s di scr et i on t o gr ant  or  deny l eave t o 

appeal  or  ot her  r el i ef  as appr opr i at e.   

I V 

¶90 I n sum,  we hol d as f ol l ows:  

( A)  I n def amat i on cases,  c i r cui t  cour t s shoul d or di nar i l y  

deci de a pendi ng mot i on t o di smi ss f or  f ai l ur e t o st at e a c l ai m 

bef or e sanct i oni ng a par t y f or  r ef usi ng t o di scl ose i nf or mat i on 

t hat  woul d i dent i f y ot her wi se- anonymous member s of  an 

or gani zat i on.   Under  t he c i r cumst ances her e,  however ,  t he 

c i r cui t  cour t  di d not  er r oneousl y exer ci se i t s di scr et i on i n 

compel l i ng di scover y and i mposi ng sanct i ons bef or e deci di ng 

Rongst ad' s mot i on t o di smi ss.  

( B)  The ci r cui t  cour t  pr oper l y r ej ect ed Rongst ad' s 

asser t i on of  pr i v i l ege under  t he bal anci ng t est  of  t he NAACP 

l i ne of  cases because Rongst ad f ai l ed t o make t he r equi r ed 

pr el i mi nar y f act ual  showi ng t o suppor t  hi s asser t i on.  
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( C)  Al t  has no appl i cabi l i t y  i n t hi s case.   The showi ng 

t hat  Rongst ad had t o make was t he one r equi r ed under  NAACP,  not  

a " subst ant i at ed asser t i on"  of  evi dent i ar y pr i v i l ege under  Al t .  

( D)  We r ej ect  Rongst ad' s chal l enge t o t he sever i t y of  t he 

$65, 000 i n at t or ney' s f ees and f or f ei t ur es because t he ci r cui t  

cour t  di d not  set  t hat  amount ——t he par t i es di d by st i pul at i on.   

Rongst ad cannot  c l ai m t hat  t he amount  of  $65, 000 has no r at i onal  

r el at i onshi p t o t he har m suf f er ed or  t hat  t he cour t  er r oneousl y 

exer ci sed i t s di scr et i on i t  set t i ng t he amount .   We al so 

det er mi ne t hat  Rongst ad' s chal l enge t o t he def aul t  j udgment  on 

l i abi l i t y  i s  moot  under  t he par t i es '  set t l ement  agr eement .  

¶91 I n addi t i on,  we decl i ne t o exer ci se our  super i nt endi ng 

aut hor i t y t o est abl i sh an i nt er l ocut or y appeal  as a mat t er  of  

r i ght  i n def amat i on cases i nvol v i ng di scover y sanct i ons t hat  

r ai se quest i ons of  a const i t ut i onal  pr i v i l ege.   Accor di ngl y,  we 

af f i r m t he ci r cui t  cour t  j udgment .   

By the Court.—The j udgment  of  t he c i r cui t  cour t  i s  

af f i r med.  

¶92 JON P.  WI LCOX,  N.  PATRI CK CROOKS,  and PATI ENCE DRAKE 

ROGGENSACK,  JJ. ,  di d not  par t i c i pat e.  
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¶93 LOUI S B.  BUTLER,  JR. ,  J.    (concurring).  Todd 

Rongst ad ( Rongst ad)  seeks t o asser t  Fi r st  Amendment  pr ot ect i ons 

bef or e t hi s cour t  i n r esponse t o Jul i e Lassa' s ( Lassa)  

def amat i on c l ai m.   The act i on bef or e us i s not  about  Lassa' s 

def amat i on c l ai m or  Rongst ad' s  Fi r st  Amendment  def ense,  however .   

Thi s case i s about  t he power  of  t he c i r cui t  cour t  t o enf or ce t he 

or der s t hat  i t  l awf ul l y ent er s dur i ng l i t i gat i on t hat  i s pendi ng 

bef or e i t .   When vi ewed i n t he pr oper  per spect i ve,  t he 

r esol ut i on of  t hi s mat t er  i s r el at i vel y s i mpl e and 

st r ai ght f or war d.  

¶94 The maj or i t y and t he di ssent  ar e det er mi ned t o r each 

and deci de mat t er s t hat  wer e di smi ssed as par t  of  a set t l ement  

agr eement  t hat  was accept ed by t he c i r cui t  cour t .   The maj or i t y 

chooses t o r each Rongst ad' s asser t i ons of  pr i v i l ege i n 

det er mi ni ng whet her  di scover y sanct i ons ar e appr opr i at e f or  hi s  

r ef usal  t o compl y wi t h di scover y or der s.   The di ssent  chooses t o 

r each Rongst ad' s asser t i ons of  pr i v i l ege as par t  of  deci di ng t he 

def amat i on c l ai m.   I  am not  so i ncl i ned.   The def amat i on c l ai m 

has been di smi ssed,  a r esul t  sought  by Rongst ad.   That  di smi ssal  

i ncl udes t he def enses t o t he c l ai m,  i ncl udi ng any asser t i ons of  

pr i v i l ege by Rongst ad.   The di smi ssal  of  t he def amat i on c l ai m 

was par t  of  t he set t l ement  agr eement  bet ween t he par t i es,  

appr oved by t he cour t .   I t ' s  over .   The mer i t s of  t he under l y i ng 

def amat i on act i on ar e s i mpl y not  bef or e us.   The asser t i ons of  

pr i v i l ege ar e not  bef or e us.   To r each out  and deci de t he mer i t s 

of  t hat  di smi ssed cl ai m and any def ense Rongst ad had t o i t  woul d 
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al l ow Rongst ad t o have hi s cake,  and eat  i t  t oo.   We shoul d not  

become so engaged.   

¶95 The maj or i t y concl udes t hat  i n def amat i on cases,  

c i r cui t  cour t s shoul d or di nar i l y  deci de a pendi ng mot i on t o 

di smi ss f or  f ai l ur e t o st at e a c l ai m bef or e sanct i oni ng a par t y 

f or  r ef usi ng t o di scl ose i nf or mat i on t hat  woul d i dent i f y  

ot her wi se- anonymous member s of  an or gani zat i on.   Maj or i t y op. ,  

¶¶5,  90.   Because I  agr ee t hat  t hi s appr oach shoul d be f ol l owed 

by t he c i r cui t  cour t s i n t he f ut ur e,  I  concur  wi t h and j oi n t hat  

por t i on of  t he opi ni on.   Li kewi se,  I  concur  wi t h and j oi n t hat  

por t i on of  t he deci s i on i n whi ch we decl i ne t o exer ci se our  

super i nt endi ng aut hor i t y t o est abl i sh a r i ght  t o i nt er l ocut or y 

appeal  as Rongst ad suggest s.   I d. ,  ¶¶6,  89,  91.   I  al so concur  

wi t h and j oi n t hat  por t i on of  t he opi ni on whi ch hol ds t hat  under  

t he c i r cumst ances her e,  t he c i r cui t  cour t  di d not  er r oneousl y 

exer ci se i t s di scr et i on i n compel l i ng di scover y and i mposi ng 

sanct i ons bef or e deci di ng Rongst ad' s mot i on t o di smi ss.   I d. ,   

¶¶5,  90.   I  f i nal l y concur  wi t h and j oi n t hat  por t i on of  t he 

opi ni on t hat  r ej ect s Rongst ad' s chal l enge t o t he sever i t y of  t he 

$65, 000 i n at t or ney' s f ees and f or f ei t ur es because t he par t i es 

st i pul at ed t o t hat  amount . 1  I d.    

¶96 Because t he ci r cui t  cour t  di smi ssed t he under l y i ng 

def amat i on c l ai m wi t h pr ej udi ce,  however ,  I  concl ude t hat  t hi s  

cour t  l acks j ur i sdi ct i on t o consi der  t he mer i t s of  Lassa' s  

def amat i on c l ai m,  and Rongst ad' s  asser t i on of  any pr i v i l ege wi t h 

                                                 
1 Thr ee member s of  t hi s cour t ,  Chi ef  Just i ce Abr ahamson,  

Just i ce Br adl ey and I ,  al l  agr ee t hat  sanct i ons i n t he amount  of  
$65, 000 ar e t her ef or e pr oper  i n t hi s mat t er .  
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r espect  t o t hat  c l ai m,  i ncl udi ng whet her  t he c i r cui t  cour t  

pr oper l y i mposed sanct i ons f or  a v i ol at i on of  pr et r i al  di scover y 

or der s.    

¶97 I t  i s  axi omat i c t hat  i n " al l  cases of  appeal  or  er r or ,  

t her e must  have been a pr oceedi ng,  i n good f ai t h,  an 

adj udi cat i on i n an i nf er i or  cour t .   Thi s i nf er i or  cour t  must  

have passed upon t he case .  .  .  . "   Webst er  v.  St adden,  8 Wi s.  

83,  * 225,  * 228,  37 N. W.  316 ( 1859) .   " [ P] ar t i es cannot ,  ei t her  

by f ai l ur e t o r ai se t he quest i on or  by consent ,  conf er  

j ur i sdi ct i on upon an appel l at e cour t  t o r evi ew an or der  whi ch i s 

not  appeal abl e. "   Szuszka v.  Ci t y of  Mi l waukee,  15 Wi s.  2d 241,  

243,  112 N. W. 2d 699 ( 1961) ;  see al so Her i t age Mut .  I ns.  Co.  v.  

Thoma,  45 Wi s.  2d 580,  586- 87,  173 N. W. 2d 717 ( 1970) .   Thi s 

cour t  s i mpl y has no j ur i sdi ct i on t o ent er t ai n an appeal  f r om a 

nonappeal abl e or der .   Gi l ber t  v.  Hoar d,  201 Wi s.  572,  573,  230 

N. W.  720 ( 1930) ;  see al so Har gr ove v.  Pet er son,  65 Wi s.  2d 118,  

122,  221 N. W. 2d 875 ( 1974)  ( " When an or der  i s not  appeal abl e,  

t hi s cour t  l acks subj ect - mat t er  j ur i sdi ct i on and any at t empt ed 

appeal  must  be di smi ssed. " ) .  

¶98 Pr i or  t o t he r eor gani zat i on of  t he cour t  syst em i n 

1977,  Wi s.  St at .  § 817. 10 pr ovi ded t hat  any j udgment  or  or der  

was r evi ewabl e by a " par t y aggr i eved. "   Mut ual  Ser v.  Cas.  I ns.  

Co.  v.  Koeni gs,  110 Wi s.  2d 522,  526,  329 N. W. 2d 157 ( 1983) .   

That  pr ovi s i on was omi t t ed f r om t he 1977 r evi s i on of  t he r ul es 

and st at ut es because i t  was consi der ed t o mer el y st at e a 

f undament al  and wel l - under st ood concept  upon whi ch st andi ng t o 

appeal  was pr edi cat ed:  
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" The el i mi nat i on of  t he phr ase i n t he r evi s i ons of  t he 
st at ut es and r ul es was not  i nt ended t o change t he 
concept  t hat  a per son had t o be aggr i eved by a 
j udgment  or  or der  bef or e he coul d appeal . "   Mar t i neau 
and Mal mgr en,  Wi sconsi n Appel l at e Pr act i ce,  sec.  601 
( 1978) .  

I d.   A per son i s aggr i eved i f  t he j udgment  bear s di r ect l y and 

i nj ur i ousl y upon hi s or  her  i nt er est s,  and t he per son must  be 

adver sel y af f ect ed i n some appr eci abl e manner .   Wei na v.  

At l ant i c Mut .  I ns.  Co. ,  177 Wi s.  2d 341,  345,  501 N. W. 2d 465 

( Ct .  App.  1993) ;  For d Mot or  Cr edi t  Co.  v.  Mi l l s ,  142 

Wi s.  2d 215,  217- 18,  418 N. W. 2d 14 ( Ct .  App.  1987) .  

 ¶99 I n t hi s act i on,  t her e i s no quest i on t hat  Rongst ad has 

been aggr i eved by t he sanct i ons i mposed by t he c i r cui t  cour t  f or  

cont empt - r el at ed at t or ney' s f ees and cont empt - r el at ed 

f or f ei t ur es. 2  Those sanct i ons,  al ong wi t h t he quest i on of  

whet her  t he c i r cui t  cour t  shoul d deci de a pendi ng mot i on t o 

di smi ss f or  f ai l ur e t o st at e a c l ai m bef or e sanct i oni ng a par t y 

f or  r ef usi ng t o compl y wi t h t he c i r cui t  cour t ' s  di scover y 

or der s,  ar e t her ef or e pr oper l y bef or e t hi s cour t .  

 ¶100 The under l y i ng mer i t s of  Lassa' s def amat i on c l ai m and 

Rongst ad' s asser t i on of  pr i v i l ege wi t h r espect  t o bot h t hat  

c l ai m,  as wel l  as t o t he val i di t y of  t he di scover y sanct i ons,  

ar e an al t oget her  di f f er ent  mat t er .   The par t i es ent er ed i nt o a 

set t l ement ,  appr oved by t he c i r cui t  cour t ,  whi ch di smi ssed t he 

                                                 
2 Once agai n,  i t  must  be not ed t hat  Rongst ad agr eed t o be 

sanct i oned,  i n par t  t o secur e a di smi ssal  of  t he def amat i on 
c l ai m agai nst  hi m.   Thi s mat t er  i s compl i cat ed by hi s at t empt  t o 
pr eser ve cer t ai n i ssues on appeal  as par t  of  t he st i pul at i on,  
not wi t hst andi ng t he di smi ssal  of  t he under l y i ng def amat i on 
c l ai m.  
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under l y i ng def amat i on c l ai m wi t h pr ej udi ce.   Maj or i t y op. ,  ¶¶26-

27.   Whi l e Rongst ad has been aggr i eved by t he cont empt  sanct i ons 

f or  r ef usi ng t o compl y wi t h l awf ul  cour t  or der s,  he s i mpl y 

cannot  asser t  t hat  he has been aggr i eved f r om a j udgment  i n 

whi ch he pr evai l ed. 3  Wi sconsi n St at .  § 809. 10 ( 4)  does not  

pr ovi de Rongst ad wi t h a vehi c l e f or  appeal i ng t he j udgment  of  

di smi ssal  ent er ed i n hi s f avor . 4 

 ¶101 I t  mat t er s not  t hat  Rongst ad sought  t o pr eser ve 

cer t ai n of  hi s appel l at e r i ght s by way of  st i pul at i on.   See 

Col eman v.  Per cy,  96 Wi s.  2d 578,  587,  292 N. W. 2d 615 ( 1980)  

( " I t  f ol l ows,  t her ef or e,  t hat  t he [ par t i es]  l acked aut hor i t y t o 

                                                 
3 The maj or i t y cur i ousl y asser t s t hat  Rongst ad i s 

" aggr i eved"  by t he f i nal  j udgment  because he ent er ed i nt o a 
" set t l ement  agr eement "  t hat  r equi r ed hi m t o pay $65, 000 i n 
sanct i ons.   Maj or i t y op. ,  ¶28.   He agr eed t o t he j udgment ,  whi ch 
i ncl uded di smi ssal  of  t he def amat i on c l ai m agai nst  hi m,  and he 
agr eed t o be sanct i oned i n t hat  amount .    

4 The case of  NAACP v.  Al abama,  357 U. S.  449 ( 1958) ,  di d not  
i nvol ve t he di smi ssal  of  t he under l y i ng c l ai m such as occur r ed 
her e.   I nst ead,  t he NAACP chose t o chal l enge t he ci r cui t  cour t ' s  
f i nal  j udgment  of  c i v i l  cont empt  agai nst  t he or gani zat i on i n t he 
cont ext  of  opposi ng an act i on t o enj oi n t he or gani zat i on f r om 
conduct i ng f ur t her  act i v i t i es i n t he st at e.   I d.  at  452- 53,  466-
67.   Si mi l ar l y,  i n Bur net t   v.  Al t ,  224 Wi s.  2d 72,  589 
N. W. 2d 21 ( 1999) ,  t he under l y i ng negl i gence act i on had not  been 
di smi ssed when t he i ssue of  cont empt  ar ose and was appeal ed.      

That  i s pr eci sel y what  shoul d have occur r ed her e.   Rongst ad 
coul d have l i t i gat ed t he under l y i ng def amat i on c l ai m,  any 
def enses t o t hat  c l ai m,  and t he val i di t y of  t he di scover y or der s 
had he chosen t o do so.   I nst ead,  Rongst ad abandoned,  
uni nt ent i onal l y per haps,  any oppor t uni t y t o pur sue t hat  
def amat i on c l ai m and any Fi r st  Amendment  def enses t o i t ,  as wel l  
as t he val i di t y of  t he di scover y or der s r el at ed t o t he 
def amat i on c l ai m,  when he agr eed t o t he di smi ssal  of  t he 
def amat i on c l ai m,  and t he j udgment  of  di smi ssal  was ent er ed by 
t he c i r cui t  cour t .  
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cr eat e by cont r act  a gr eat er  r i ght  of  j udi c i al  r evi ew t han what  

t hey enj oyed by st at ut e. " ) .   Par t i es s i mpl y cannot  conf er  

j ur i sdi ct i on upon an appel l at e cour t  by consent ,  and an or der  or  

j udgment  must  be appeal abl e f or  an appel l at e cour t  t o exer ci se 

i t s appel l at e j ur i sdi ct i on.   As such,  hi s st i pul at i on pr eser vi ng 

cer t ai n appel l at e r i ght s was i nval i d.    

 ¶102 Thi s mat t er  shoul d be deci ded on t he same f oot i ng as 

t hi s cour t ' s  dec i s i ons i n Lawr ence v.  MacI nt yr e,  48 Wi s.  2d 550,  

553,  180 N. W. 2d 538 ( 1970) ,  and Gal l agher  v.  Scher necker ,  60 

Wi s.  2d 143,  148- 49,  208 N. W. 2d 437 ( 1973) .   I n Lawr ence,  48 

Wi s.  2d at  553,  t he appel l ant s appeal ed f r om an or der  di smi ssi ng 

t he pl ai nt i f f ' s  compl ai nt ,  an or der  i n t hei r  f avor .   Thi s cour t  

appr opr i at el y di smi ssed t he appeal ,  r ul i ng t hat  t he par t i es wer e 

not  " aggr i eved. "   I d.   " We t hi nk i t  el ement ar y t hat  a par t y may 

not  appeal  f r om a j udgment  i n hi s f avor . "   I d.   ( c i t at i on 

omi t t ed) .    

 ¶103 Si mi l ar l y,  i n Gal l agher ,  60 Wi s.  2d at  148- 49,  t hi s 

cour t  hel d t hat  wher e an appel l ant  seeks an or der  vacat i ng an 

ar bi t r at i on awar d and secur es such an or der ,  " [ a] s t he movi ng 

par t y who pr evai l ed,  he i s not  an aggr i eved par t y wi t h t he r i ght  

t o appeal  t he or der  vacat i ng t he awar d. " 5   See al so Edl i n v.  

Soder st r om,  83 Wi s.  2d 58,  64,  264 N. W. 2d 275 ( 1978)  ( wher e t he 

compl ai nant  had sought  t he r el i ef  gr ant ed by ot her  por t i ons of  

t he j udgment ,  and as t o t hose par t s of  t he j udgment  he was not  

                                                 
5 Because r espondent  cr oss- appeal ed f r om t he or der  vacat i ng 

t he awar d,  whi ch was appeal abl e as t o t he r espondent ,  t he i ssues 
wer e bef or e t he cour t  and r esol ved on t he mer i t s.   Gal l agher  v.  
Scher necker ,  60 Wi s.  2d 143,  149,  208 N. W. 2d 437 ( 1973) .    
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an aggr i eved par t y and coul d not  appeal ) ;  Thoma,  45 Wi s.  2d at  

588 ( a " def endant  cannot  appeal  f r om t he j udgment  whi ch gr ant s 

t he nonsui t  he sought  and secur ed. " ) .  

 ¶104 Rongst ad sought  and secur ed a di smi ssal  wi t h pr ej udi ce 

of  Lassa' s def amat i on c l ai m.   He i s not  an aggr i eved par t y as t o 

t hat  j udgment .   Thi s cour t  i s  t her ef or e depr i ved of  j ur i sdi ct i on 

t o deci de t he mer i t s of  t hat  act i on and any or der s ent er ed as 

par t  of  t hat  act i on,  i ncl udi ng any def enses t o i t .   

Consequent l y,  I  woul d not  r each t he quest i ons of  whet her  t he 

c i r cui t  cour t  i ncor r ect l y appl i ed t he const i t ut i onal  bal anci ng 

t est  under  NAACP v.  Al abama,  357 U. S.  449 ( 1958) ,  or  whet her  

Rongst ad made a " subst ant i at ed asser t i on of  pr i v i l ege"  under  

Bur net t  v.  Al t ,  224 Wi s.  2d 72,  94,  589 N. W. 2d 21 ( 1999) . 6  I  

r espect f ul l y decl i ne t o j oi n t hose por t i ons of  t he maj or i t y 

opi ni on.   I f  Rongst ad want ed t hi s cour t  t o r each t hese i ssues,  

he shoul d have l i t i gat ed t hem on t he mer i t s bef or e t he c i r cui t  

cour t .  

 ¶105 Rongst ad was f ound i n cont empt  by t he c i r cui t  cour t  

f or  i nt ent i onal l y f ai l i ng t o compl y wi t h t he cour t ' s  or der s t o 

pr ovi de di scover y t o Lassa.   " The cour t  not ed i t  appear ed t hat  

Rongst ad had l i ed under  oat h and t hat  he had gi ven evasi ve 

                                                 
6 Bot h t he maj or i t y opi ni on and t he di ssent  have chosen t o 

addr ess some of  t he Fi r st  Amendment  concer ns r ai sed by Rongst ad 
i n t hi s appeal .   Thi s woul d be ent i r el y appr opr i at e,  had t hi s 
mat t er  been f ul l y l i t i gat ed at  t he c i r cui t  cour t  l evel  t o 
concl usi on.   As t he c i r cui t  cour t  has di smi ssed t he under l y i ng 
c l ai m wi t h pr ej udi ce,  any r el evance r egar di ng Fi r st  Amendment  
concer ns woul d be now l i mi t ed t o t he quest i on of  whet her  t he 
c i r cui t  cour t  shoul d assess at t or neys'  f ees agai nst  Rongst ad,  as 
opposed t o whet her  t he c i r cui t  cour t  shoul d have or der ed 
sanct i ons i n t he f i r st  i nst ance.   See Wi s.  St at .  § 804. 12( 2) ( b) .      
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answer s desi gned t o avoi d pr ovi di ng t he i nf or mat i on or der ed. "   

Maj or i t y op. ,  ¶21.   The ci r cui t  cour t  f ound Rongst ad' s conduct  

t o be " egr egi ous and i n bad f ai t h. "   Maj or i t y op. ,  ¶24.   

Sanct i ons,  i ncl udi ng at t or ney' s f ees,  wer e ul t i mat el y i mposed 

agai nst  Rongst ad f or  hi s cont empt  of  cour t . 7  Whi l e t he amount  of  

t he sanct i ons i mposed i s pr oper l y bef or e t hi s cour t ,  t her e i s no 

doubt  t hat  Rongst ad i nt ent i onal l y f ai l ed t o compl y wi t h t he 

c i r cui t  cour t ' s  di scover y or der s.   Maj or i t y op. ,  ¶21.   Rongst ad 

si mpl y has no r i ght  t o wi l l f ul l y  di sobey a l awf ul  cour t  or der  

j ust  because he di sagr ees wi t h i t .  

 ¶106 Rongst ad had t o abi de by t he t er ms of  t he di scover y 

or der ,  even i f  er r oneousl y ent er ed,  unt i l  he ei t her  succeeded i n 

r ever si ng t he or der  i n t he t r i al  cour t  or  t hr ough t he appl i cabl e 

r evi ew pr ocess.   See St at e v.  Or et hun,  84 Wi s.  2d 487,  490,  267 

N. W. 2d 318 ( 1978)  ( " Wher e a cour t  has j ur i sdi ct i on over  t he 

subj ect  mat t er  and t he par t i es,  t he f act  t hat  an or der  or  

j udgment  i s er r oneousl y or  i mpr ovi dent l y r ender ed does not  

j ust i f y a per son i n f ai l i ng t o abi de by i t s t er ms. " )  ( c i t at i on 

omi t t ed) ;  Ander son v.  Ander son,  82 Wi s.  2d 115,  118- 19,  261 

N. W. 2d 817 ( 1978) ;  cf .  Ket t  v.  Cmt y.  Cr edi t  Pl an,  I nc. ,  222 

Wi s.  2d 117,  128,  586 N. W. 2d 68 ( Ct .  App.  1998)  ( " A voi dabl e 

j udgment  .  .  .  has t he same ef f ect  and f or ce as a val i d j udgment  

unt i l  i t  has been set  asi de. " ) .   The onl y way he coul d r ef use t o 

f ol l ow t he or der  was i f  t hat  or der  was f ound t o be voi d and 

t her ef or e di d not  need t o be obeyed.   See St at e v.  Campbel l ,  

                                                 
7 I t  i s  not  c l ear  whet her  t hose sanct i ons wer e i mposed 

pur suant  t o Wi s.  St at .  §§ 785. 04( 1)  and 804. 12( 2) ( a) 4. ,  or  
whet her  t hey wer e i mposed pur suant  t o Wi s.  St at .  § 804. 12( 2) ( b) .    
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2006 WI  99,  ¶¶42,  49,  ___Wi s.  2d ___,  ___ N. W. 2d ___.   Because 

t he under l y i ng mat t er  was di smi ssed as par t  of  t he set t l ement  

agr eement  ent er ed i nt o by Rongst ad,  t he di scover y or der  was 

never  hel d t o be voi d.   The ci r cui t  cour t  was t hus f ul l y  

j ust i f i ed i n enf or ci ng i t s or der .   

¶107 For  t he f or egoi ng r easons,  I  r espect f ul l y concur .   
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¶108 DAVI D T.  PROSSER,  J.    (dissenting).  Thi s i s a SLAPP 

sui t  masquer adi ng as a def amat i on case. 1  A SLAPP sui t  r epr esent s 

an at t empt  t o chi l l  Fi r st  Amendment  r i ght s by br i ngi ng a t or t  

sui t ,  such as def amat i on.   Li ke a def amat i on case,  t hi s sui t  

i mpl i cat es i mpor t ant  i ssues of  const i t ut i onal  l aw.  

¶109 The Uni t ed St at es Supr eme Cour t  has pr escr i bed t he 

st andar d f or  r evi ewi ng l i mi t at i ons on pol i t i cal  speech,  

decl ar i ng t hat  " [ w] hen a l aw hi nder s cor e pol i t i cal  speech,  we 

appl y ' exact i ng scr ut i ny '  and we uphol d t he r est r i ct i on onl y i f  

i t  i s  nar r owl y t ai l or ed t o ser ve an over r i di ng s t at e i nt er est . "   

McI nt yr e v.  Ohi o El ect i ons Comm' n,  514 U. S.  334,  347 ( 1995) .   

Al t hough t hi s case i nvol ves r evi ew of  j udi c i al  det er mi nat i ons 

af f ect i ng speech r at her  t han t he appl i cat i on of  a speech-

r est r i ct i ve st at ut e,  t he st andar d we appl y shoul d be no l ess 

r i gor ous.   New Yor k Ti mes Co.  v.  Sul l i van,  376 U. S.  254,  265 

( 1964) .  

¶110 The maj or i t y sees i t  di f f er ent l y.   I t  does not  appl y 

exact i ng scr ut i ny t o t he c i r cui t  cour t ' s  deci s i on t o compel  

di scover y and i mpose sanct i ons.   I nst ead,  i t  appl i es t he 

def er ent i al  er r oneous exer ci se of  di scr et i on st andar d,  as t hough 

t hi s st andar d adequat el y saf eguar ds Fi r st  Amendment  f r eedoms.   I  

cannot  agr ee.  

 

                                                 
1 SLAPP i s an acr onym f or  St r at egi c Lawsui t  Agai nst  Publ i c 

Par t i c i pat i on.   Vul t aggi o v.  Yasko,  215 Wi s.  2d 326,  359,  572 
N. W. 2d 450 ( 1998)  ( Br adl ey,  J. ,  di ssent i ng) ;  Br i ggs v.  Eden 
Counci l ,  969 P. 2d 564,  565 n. 1 ( Cal .  1999) .   
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I .  BACKGROUND 

¶111 The f act s and cont ext  ar e cr i t i cal  t o t he pr oper  

r esol ut i on of  t he const i t ut i onal  i ssues i n t hi s case,  and t hus 

t hey ar e r epor t ed at  some l engt h.  

¶112 The pl ai nt i f f ,  Jul i e Lassa,  i s  a Democr at i c st at e 

senat or  f r om St evens Poi nt .   She was el ect ed t o t he Assembl y i n 

1998,  2000,  and 2002,  and el ect ed t o t he Senat e i n a speci al  

el ect i on on Apr i l  29,  2003. 2 

¶113 I n 2002,  shor t l y bef or e t he gener al  el ect i on,  t he 

def endant ,  Todd Rongst ad,  caused a mai l i ng t o be sent  t o vot er s 

i n Repr esent at i ve Lassa' s 71st  Assembl y Di st r i c t ,  as wel l  as 

some vot er s i n ot her  ar eas t hat  make up t he 24t h Senat e 

Di st r i ct .   The mai l i ng consi s t ed of  an over si zed t wo- si ded 

post car d.   One si de of  t hi s mai l i ng shows a col or ed phot ogr aph 

of  Lassa j umpi ng,  wi t h her  shoes of f ,  i n t he r ot unda of  t he 

St at e Capi t ol ,  i n f r ont  of  a gr oup of  st udent s.   The smi l i ng 

f ace of  t hen- Senat or  Char l es Chval a i s super i mposed,  l i ke 

mul t i pl e col or ed masks,  on t he st udent s '  heads.  

¶114 The bot t om of  t hi s f i r st  s i de r epr oduces a Mi l waukee 

Jour nal  Sent i nel  headl i ne r epor t i ng,  " Chval a char ged wi t h 

ext or t i on,  St at e Senat or  f aces 20 f el ony count s,  up t o 85 year s 

i n pr i son. "   At  t he t op of  t he j umpi ng pi ct ur e i n bol d t ype i s 

t he name " Jul i e Lassa. "   At  t he bot t om of  t he pi ct ur e i s t he 

phr ase " When Chuck Sai d Jump .  .  . "  

¶115 On t he ot her  s i de of  t he car d t he f ol l owi ng t ext  i s  

pr i nt ed over  t he phot ogr aph of  Senat or  Chval a' s mug shot :  

                                                 
2 St at e of  Wi sconsi n Bl ue Book at  66 ( 2005- 06 ed. ) .  



No.   2004AP377. dt p 

 

3 
 

Lassa Want ed To Be A St at e Senat or ,  So She Hooked Up 
Wi t h Chuck Chval a.  

A Tal e of  Wi sconsi n Pol i t i cs 

One day,  Jul i e Lassa deci ded she want ed t o be a st at e 
senat or .   So she asked Senat e Leader  Chuck Chval a i f  
she coul d,  and he sai d okay.  

Nobody knows f or  sur e what  she had t o pr omi se t o gai n 
hi s appr oval .   But  Chuck want ed a mor e compl i ant  
senat or ,  so he got  t o wor k.  

What  he di d best  was f undr ai se wi t h unsubt l e t hr eat s.   
Popul i st  Chval a even sponsor ed a Lassa f undr ai ser  at  
t he st at e' s r i t z i est  count r y c l ub.  

Chval a di dn' t  car e much f or  di ssent .   And he was gi ddy 
wi t h t he i dea of  Senat or  Jul i e.  

Just  l i ke t he ol d days when par t y bosses made 
deci s i ons f or  us al l .  

But  t hen Lassa' s  ment or  was char ged wi t h 20 f el oni es 
and t hi ngs f el l  apar t .  

The End? 

Ext or t i on,  mi sconduct  i n publ i c of f i ce,  pay t o pl ay,  
l y i ng,  cheat i ng and st eal i ng.   Wi sconsi n pol i t i cs has 
gone compl et el y ast r ay.   Pl ease cal l  Jul i e 
Lassa .  .  .  and t he r est  and ask t hem t he t ough 
quest i ons——di d you compr omi se your  i nt egr i t y,  di d you 
pl ay al ong wi t h an i l l egal  game,  di d you mi suse t ax 
dol l ar s t o wi n el ect i ons?   

And,  most  i mpor t ant l y,  wi l l  you pl ease cl ean up your  
act ? 

¶116 Thi s s i de of  t he car d al so car r i es t wo smal l  

phot ogr aphs of  Lassa as wel l  as a space f or  a mai l i ng addr ess.   

I n t wo pl aces,  t he mai l i ng i ndi cat es t hat  i t  was pr oduced by 

" The Al l i ance f or  a Wor ki ng Wi sconsi n"  ( t he Al l i ance)  wi t h a 

post  of f i ce box i n Waunakee,  Wi sconsi n.  
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¶117 The mai l i ng was desi gned t o embar r ass Lassa by l i nki ng 

her  t o Senat or  Chval a,  who had r ecent l y been char ged wi t h 

sever al  campai gn- r el at ed of f enses.   The appar ent  mot i ve f or  t he 

mai l i ng was t o di scour age Lassa f r om r unni ng f or  t he st at e 

senat e shoul d t he 24t h Di st r i ct  senat e seat  become vacant ,  or  t o 

weaken her  candi dacy i f  she made such a r ace.  

¶118 The 2002 mai l i ng had no ef f ect  on Lassa' s el ect i on t o 

t he Assembl y,  as she was r e- el ect ed wi t h 73 per cent  of  t he vot e,  

a hi gher  per cent age t han she r ecei ved i n 2000.  

¶119 At  t hat  t i me,  t he 24t h Senat e Di st r i ct  was r epr esent ed 

by Senat or  Kevi n Shi bi l ski ,  al so a Democr at .   Senat or  Shi bi l ski  

had anger ed some member s of  hi s par t y,  i ncl udi ng Senat or  Chval a,  

when he vot ed f or  a Republ i can- sponsor ed budget  " r epai r "  bi l l  i n 

2002.   The r esi dual  ef f ect  of  hi s vot e sur f aced l at er  i n t he 

year  when Senat or  Shi bi l ski  was def eat ed by Bar bar a Lawt on i n a 

st at ewi de Democr at i c pr i mar y f or  l i eut enant  gover nor .  

¶120 Af t er  t he 2002 el ect i on,  Senat or  Shi bi l ski  was 

desi gnat ed by Gover nor - el ect  James Doyl e as t he new Secr et ar y of  

Tour i sm.   He r esi gned hi s senat e seat  i n ear l y Januar y,  whi ch 

l ed event ual l y t o a speci al  el ect i on t o f i l l  t he vacancy.    

¶121 On Januar y 16,  2003,  Lassa f i l ed sui t  agai nst  

Rongst ad,  al l egi ng def amat i on.   Lassa' s compl ai nt  st at ed i n 

par t :  

 [ 1. ]  Lassa has not  made a deci s i on whet her  t o r un 
f or  [ Shi bi l ski ' s ]  vacat ed seat  as of  t hi s [ dat e] .  

 [ 2. ]  Lassa was not  a candi dat e f or  St at e Senat e 
as al l eged i n t he t ext  of  t he mai l er - post car d and 
Lassa di d not  ask f or  hel p f r om Chval a t o r un f or  t he 
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St at e Senat e,  a seat  t hen occupi ed by Democr at i c 
Senat or  Kevi n [ Shi bi l ski ]  .  .  .   

 [ 3. ]  The message f al sel y asser t s t o c i t i zens 
r ecei v i ng t he mai l er - post car d a)  t hat  Lassa was 
r unni ng f or  t he Senat e;  b)  t hat  she was doi ng so at  
t he demand of  Chval a who was,  at  t he t i me of  t he 
mai l i ng,  under  i ndi ct ment  on 20 f el ony count s;  and c)  
t hat  Lassa was i nvol ved i n t he conduct  t hat  l ed t o t he 
i ndi ct ment  of  Senat or  Chval a.  

 [ 4. ]  The bot t om of  t he mai l er - post car d shows a 
pi ct ur e of  Lassa di r ect l y t o t he r i ght  of  t he 
f ol l owi ng t ext  t hat  i s  super i mposed over  what  appear s 
t o be t he booki ng i nf or mat i on f r om t he Dane Count y 
Sher i f f ' s  of f i ce f or  t he ar r est  of  Chval a:  

Ext or t i on,  mi sconduct  i n publ i c of f i ce,  pay 
t o pl ay,  l y i ng,  cheat i ng and st eal i ng.   
Wi sconsi n pol i t i cs has gone compl et el y 
ast r ay.   Pl ease cal l  Jul i e Lassa .  .  .  and 
t he r est  and ask t hem t he t ough quest i ons——
di d you compr omi se your  i nt egr i t y,  di d you 
pl ay al ong wi t h an i l l egal  game,  di d you 
mi suse t ax dol l ar s t o wi n el ect i ons?  And,  
most  i mpor t ant l y,  wi l l  you pl ease cl ean up 
your  act ? 

 [ 5. ]  The message f al sel y and mal i c i ousl y asser t s 
t o her  const i t uent s t hat  Lassa engaged i n " ext or t i on, "  
" mi sconduct  i n publ i c of f i ce, "  " pay t o pl ay, "  as wel l  
as " l y i ng,  cheat i ng and st eal i ng. "  

 [ 6. ]  Lassa has not  engaged i n such i l l egal  
act i v i t y .  .  .  and i s not  i nvol ved i n t he Chval a 
mat t er  i n any way.  

 [ 7. ]  The mai l er - post car d was publ i shed out  of  i l l  
wi l l  and an i nt ent  t o dest r oy Lassa' s pol i t i cal  
r eput at i on i n t he communi t y and any oppor t uni t y she 
mi ght  have t o r un f or  t he St at e Senat e and ot her  
pol i t i cal  posi t i ons i n t he f ut ur e.  

 [ 8. ]  Def endant s have caused t o be communi cat ed 
and publ i shed a f al se and mal i c i ous st at ement  
r egar di ng Pl ai nt i f f ' s  conduct .  

 [ 9. ]  Pl ai nt i f f  has been i nj ur ed by t he f al se and 
mal i c i ous communi cat i on by l ower i ng her  i n t he 
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est i mat i on of  her  const i t uent s and ot her  c i t i zens of  
t he st at e.  

 [ 10. ]  As a di r ect  and pr oxi mat e r esul t  of  t he 
def amat or y st at ement s,  Pl ai nt i f f  has suf f er ed 
compensat or y damages,  i ncl udi ng but  not  l i mi t ed t o 
l oss of  f ut ur e ear ni ngs and oppor t uni t i es,  
humi l i at i on,  damage t o her  r eput at i on,  emot i onal  
di st r ess,  pai n and suf f er i ng and cost s i ncur r ed i n 
br i ngi ng t hi s act i on,  al l  i n amount s t o be det er mi ned.  

 ¶122 The summons i ssued t o Rongst ad advi sed hi m t hat  he had 

45 days af t er  ser vi ce t o f i l e a wr i t t en answer  t o t he compl ai nt .   

However ,  on Januar y 16,  t he same dat e as t he f i l i ng,  t he 

pl ai nt i f f ' s  at t or ney,  Edwar d Gar vey,  i ssued a subpoena duces 

t ecum commandi ng Rongst ad t o appear  at  Gar vey' s of f i ce on 

Januar y 30 f or  a deposi t i on.   The subpoena al so commanded 

Rongst ad t o br i ng " any and al l  document s r el at i ng t o t he 

Compl ai nt  f i l ed i n t hi s mat t er . "  

 ¶123 On Januar y 23,  Rongst ad' s at t or ney,  Mi chael  P.  Cr ooks,  

advi sed At t or ney Gar vey t hat  t he Januar y 30 dat e was not  

conveni ent ,  ei t her  f or  hi m or  f or  def endant  Rongst ad.   Havi ng 

r ecei ved no r esponse by Januar y 27,  At t or ney Cr ooks f i l ed a 

mot i on wi t h t he cour t  f or  a pr ot ect i ve or der  post poni ng t he 

deposi t i on.   I n t hi s mot i on,  At t or ney Cr ooks asser t ed t hat  t he 

act i on and subpoena wer e not  ser ved upon t he def endant  unt i l  

Januar y 22,  t he day bef or e he wr ot e t o At t or ney Gar vey.   Thus,  

he cl ai med,  t he pl ai nt i f f  had " subpoenaed Def endant  Rongst ad f or  

a deposi t i on schedul ed 39 days bef or e he i s even r equi r ed t o 

f i l e an answer . "  

 ¶124 I n t he Januar y 27 br i ef  accompanyi ng t he mot i on,  

At t or ney Cr ooks asked f or  t i me t o answer  t he compl ai nt .   

" Def endant s al so ant i c i pat e f i l i ng a mot i on t o di smi ss t he 
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summons and compl ai nt .   Agai n,  f or c i ng Def endant  Rongst ad t o 

under go a deposi t i on pr i or  t o a r esol ut i on of  t hese pr el i mi nar y 

mat t er s subj ect s hi m t o annoyance,  oppr essi on,  undue bur den and 

expense. "   ( Emphasi s added. )  

¶125 I n a second f i l i ng on Januar y 28,  At t or ney Cr ooks 

swor e i n an af f i davi t :  

That  as ment i oned i n t he i ni t i al  movi ng paper s,  your  
af f i ant  pl ans on f i l i ng a mot i on t o di smi ss t he 
compl ai nt  i n i t s  ent i r et y,  as t he same f ai l s t o st at e 
a c l ai m upon whi ch r el i ef  can be gr ant ed.   [ The]  
def endant s r equest  an adj our nment  of  any deposi t i ons 
unt i l  af t er  t he Cour t  has an oppor t uni t y t o hear  sai d 
mot i on.   ( Emphasi s added. )  

¶126 On Januar y 28,  Def endant  Rongst ad al so f i l ed an 

af f i davi t  wi t h t he cour t ,  expl ai ni ng why Januar y 30 was 

i nconveni ent  and st at i ng,  " [ Y] our  af f i ant  has or der ed hi s 

at t or neys t o f i l e a mot i on t o di smi ss t he case,  based upon hi s  

bel i ef  t hat  i t  i s  mer i t l ess and done f or  pol i t i cal  pur poses,  

r at her  t han f or  pur sui t  of  act ual  damages. "   ( Emphasi s added. )  

¶127 On Januar y 29,  2003,  Dane Count y Ci r cui t  Judge Mi chael  

N.  Nowakowski  hear d t he mot i on t o quash At t or ney Gar vey' s 

subpoena f or  t he Januar y 30 deposi t i on.   At t or ney Cr ooks began 

hi s pr esent at i on wi t h t he obser vat i on t hat  " wi t hi n t he l awsui t  I  

t hi nk we' r e .  .  .  ent er i ng r eal  danger ous gr ounds.   I f  t he Cour t  

al l ows t hi s t o go f or war d,  t he Cour t  i s  essent i al l y  sanct i oni ng 

a syst em wher e we put  pr ocess ahead of  what  i s pur por t ed t o be a 

l egi t i mat e l awsui t . "  

¶128 Rongst ad' s at t or ney ar gued t hat  t he pur pose of  t he 

sui t  was pol i t i cal .   " [ W] e i nt end t o f i l e a mot i on t o di smi ss 

t he ent i r e l awsui t  wi t hi n a week t o 10 days.  .  .  .   [ To]  subj ect  
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[ Rongst ad]  t o t he deposi t i on pr ocess under  t he gui se of  a 

l egi t i mat e l awsui t  i s  not  r i ght . "   ( Emphasi s added. )  

¶129 The ci r cui t  cour t  was not  i mpr essed.   The cour t  

chast i sed counsel  f or  not  knowi ng whet her  he and Rongst ad,  who 

was not  pr esent ,  wer e avai l abl e f or  a Januar y 31 deposi t i on,  yet  

i t  r ef used counsel ' s r equest  t o cal l  hi s of f i ce.   The cour t  

sai d:  

I  wi l l  make t hi s poi nt  wi t h r espect  t o some of  t he 
cont ent i ons t hat  you' ve r ai sed.   Ther e i s  no basi s 
under  t he l aw t o say t hat  s i mpl y because someone has 
onl y r ecent l y been ser ved and r epr esent s t hat  t hey 
i nt end t o f i l e a mot i on t o di smi ss t he case t hat  t hey 
ar e t her ef or e i mmune f r om or  not  subj ect  t o havi ng 
t hei r  deposi t i on t aken.   That  s i mpl y i s not  a 
pr i nci pl e of  l aw t hat  appl i es.   ( Emphasi s added. )  

 .  .  .  .   

 The ot her  t hi ng t hat  i s appar ent  .  .  .  i s  t hat  
t her e ar e ot her  def endant s who have not  been ser ved,  
have not  been named and have onl y been i dent i f i ed as 
Does t hat  Mr .  Gar vey and hi s cl i ent  ar e ent i t l ed t o 
t r y and f i nd out  who t hey ar e .  .  .  .  

¶130 Ul t i mat el y,  t he par t i es agr eed t o a deposi t i on on 

Monday,  Febr uar y 3,  2003.   At  t hat  deposi t i on,  Rongst ad decl i ned 

t o answer  cer t ai n quest i ons on const i t ut i onal  gr ounds,  on t he 

advi ce of  counsel .  

¶131 At  a hear i ng t he f ol l owi ng day,  Febr uar y 4,  Rongst ad' s 

at t or ney st r essed t hat  Rongst ad accept ed f ul l  r esponsi bi l i t y  f or  

t he mai l i ng,  but  he obj ect ed t o compr ehensi ve quest i oni ng about  

member shi p i n Rongst ad' s or gani zat i on and t he speed wi t h whi ch 

t he di scover y was pr oceedi ng.  

¶132 I n r ebut t al ,  At t or ney Gar vey ar gued:  " Ther e i s a 

speci al  el ect i on t hat  i s comi ng up.   We now know t hat  t hat  seat  
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i s  vacant ,  and t her ef or e,  I  t hi nk i t  i s  ext r emel y i mpor t ant  t hat  

we get  t o t he bot t om of  t hi s as qui ckl y as possi bl e. " 3 

¶133 The cour t  decl ar ed:  

Thi s i s a pr i vat e l awsui t  i n whi ch an i ndi v i dual  
c i t i zen seeks i nj unct i ve r el i ef  and damages on t he 
basi s of  her  al l egat i ons t hat  she has been 
def amed .  .  .  .   The sui t  asser t s common l aw 
r i ght s .  .  .   

 .  .  .  [ T] he i nt er est s t o be wei ghed ar e 
di f f er ent  i n t hi s set t i ng t han i n t he pur e gover nment  
enf or cement  ar ena.  

¶134 The cour t  di st i ngui shed NAACP v.  Al abama,  357 U. S.  449 

( 1958) ,  c i t ed by Rongst ad,  on gr ounds t hat  Lassa r epr esent ed a 

di f f er ent  k i nd of  i nt er est  t han t he st at e gover nment  of  Al abama:  

 The pur el y pr i vat e i nt er est  of  any c i t i zen i n hi s 
or  her  good name has l ong been r ecogni zed as wor t hy of  
t he car ef ul  pr ot ect i on of  t he l aw.   Whi l e t he 
pl ai nt i f f  by vol unt ar i l y  i nj ect i ng her sel f  i nt o t he 
publ i c spot l i ght  by becomi ng a candi dat e f or  publ i c 
of f i ce i s expect ed t o l i ve wi t h cer t ai n at t acks on her  
good name t hat  a pur el y pr i vat e per son mi ght  not  have 
t o suf f er ,  she does not  f or f ei t  ent i r el y t he l aw' s 
pr ot ect i on.  

 .  .  .  .   

 Wer e I  t o sust ai n t he obj ect i on t o t he quest i ons 
at  i ssue .  .  .  t he pr act i cal  ef f ect  woul d be t o gr ant  
t hese unknown par t i c i pant s i n t he al l eged 
def amat i on .  .  .  t he absol ut e i mmuni t y t hat  t he 
Supr eme Cour t  was so car ef ul  t o eschew.  

 The obj ect i ons ar e over r ul ed,  and t he def endant  
Rongst ad i s or der ed t o answer  al l  quest i ons i nqui r i ng 
as t o t he names and behavi or  of  any ot her  per sons 
i nvol ved i n t he pr epar at i on,  f undi ng or  di st r i but i on 
of  t he mai l i ng.   ( Emphasi s added. )  

                                                 
3 Gover nor  Doyl e di d not  i ssue an execut i ve or der  f or  an 

Apr i l  1 pr i mar y and an Apr i l  29 speci al  el ect i on unt i l  Febr uar y 
19,  2003.   See Execut i ve Or der  No.  4 ( Feb.  19,  2003) .  



No.   2004AP377. dt p 

 

10 
 

 ¶135 Ear l y on,  t he cour t  r ej ect ed Rongst ad' s r equest  t o 

f i l e br i ef s on t he i ssues,  and,  af t er  i t s  r ul i ng,  t he cour t  

r ej ect ed a st ay so t hat  Rongst ad coul d seek a super vi sor y wr i t . 4  

The cour t  under l i ned i t s posi t i on:  " The suggest i on t hat  

[ Rongst ad]  and hi s counsel  have been deni ed t he oppor t uni t y t o 

make pr esent at i on on t he t wo i ssues t hat  wer e al l uded t o by Mr .  

Cr ooks i s s i mpl y unf ai r ,  i s  an unf ai r  char act er i zat i on of  what  

t r anspi r ed .  .  .  when I  was unexpect edl y conf r ont ed wi t h t hi s 

i ssue. "  

 ¶136 On Febr uar y 6,  af t er  " r oughl y 10 hour s"  and over  400 

pages of  deposi t i on,  Rongst ad asked t he cour t  t o hear  a mot i on 

f or  r econsi der at i on.   At t or ney Cr ooks ar gued t hat  Lassa cl ai med 

t hat  she was def amed " i n t he cont ext  of  her  posi t i on as a St at e 

Repr esent at i ve and pot ent i al l y  a St at e Senat or .   She i s an 

of f i cer  of  t he St at e of  Wi sconsi n,  and I  bel i eve as a r esul t  of  

t hat  t hat  t he st at e act i on cases ar e appl i cabl e t o t he Cour t ' s  

anal ysi s. "   Mor eover ,  he sai d,  t he cour t ' s  or der  i t sel f  

const i t ut ed " st at e act i on. "  

                                                 
4 Rongst ad pr ompt l y asked t he cour t  of  appeal s t o st ay t he 

c i r cui t  cour t ' s  or der  " t o answer  al l  quest i ons i nqui r i ng as t o 
t he names and behavi or  of  any ot her  per sons i nvol ved i n t he 
pr epar at i on,  f undi ng or  di st r i but i on of  t he mai l i ng. "   On 
Febr uar y 4,  t he cour t  of  appeal s deni ed t he pet i t i on.   On Apr i l  
1,  t he cour t  of  appeal s deni ed Rongst ad' s r equest  f or  l eave t o 
appeal  and hi s mot i on f or  t empor ar y r el i ef .   On t he same day,  
Apr i l  1,  t he cour t  of  appeal s deni ed Rongst ad' s r equest  f or  a 
super vi sor y wr i t .   The maj or i t y char act er i zes Rongst ad' s act i ons 
as f ai l ur e " t o pur sue t he appeal , "  maj or i t y op. ,  ¶16,  and 
f ai l ur e t o " exhaust  al l  avai l abl e pr ocedur es f or  appel l at e 
r evi ew. "   Maj or i t y op. ,  ¶88,  n. 27.  



No.   2004AP377. dt p 

 

11 
 

 ¶137 The cour t  deni ed t he mot i on f or  r econsi der at i on and 

st at ed,  " [ I ] t ' s  a sad day i n our  pol i t i cal  syst em when somehow 

t hi s k i nd of  act i v i t y i s cover ed up and evaded.   Sel dom have I  

seen such an abuse. "  

 ¶138 On Febr uar y 10,  Rongst ad f i l ed an answer  t o t he 

compl ai nt .   For  af f i r mat i ve def enses,  Rongst ad asser t ed t hat  t he 

compl ai nt  f ai l ed t o st at e a c l ai m upon whi ch r el i ef  may be 

gr ant ed;  t he st at ement s i n t he post car d wer e not  def amat or y;  t he 

st at ement s i n t he post car d wer e subst ant i al l y  t r ue;  t he 

def endant ' s conduct  was pr i v i l eged;  and t he st at ement s,  because 

t hey r el at ed t o Lassa' s " act i ons as a publ i c  of f i c i al , "  wer e 

ent i t l ed t o gr eat er  pr ot ect i on f r om l i abi l i t y  t han i f  t hey had 

been made agai nst  a pr i vat e i ndi v i dual .  

 ¶139 The f ol l owi ng day,  Febr uar y 11,  At t or ney Cr ooks f i l ed 

a mot i on t o di smi ss,  t oget her  wi t h a 15- page br i ef  di scussi ng 

t he const i t ut i onal  pr i nci pl es and f act s suppor t i ng t he mot i on. 5 

 ¶140 On Febr uar y 18 t he cour t  hear d ar gument  on a mot i on by 

At t or ney Gar vey f or  a pr ot ect i ve or der  t o quash a subpoena t o 

depose Lassa.   The cour t  gr ant ed t he mot i on,  del ayi ng any 

deposi t i on of  Lassa unt i l  af t er  Mar ch 15.  

 ¶141 On Febr uar y 21 Lassa moved f or  sanct i ons.   She 

r equest ed t hat  Rongst ad be hel d i n cont empt  and t hat  t he cour t  

                                                 
5 The maj or i t y pl ays up t he ci r cui t  cour t ' s  Febr uar y 13 

br i ef i ng schedul e,  whi ch gave Lassa onl y one mont h t o answer  
Rongst ad' s br i ef  on t he mot i on t o di smi ss.   Maj or i t y op. ,  ¶¶17,  
55.   Lassa f i l ed her  r epl y br i ef  on Mar ch 14.   By t hat  t i me,  t he 
cour t  had hel d Rongst ad i n cont empt ,  i mposed at t or ney f ees,  and 
or der ed t hat  Rongst ad pay a f or f ei t ur e of  $1000 per  day unt i l  he 
compl i ed wi t h t he cour t ' s  or der s.  
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i mpose f or f ei t ur es f or  any cont i nui ng vi ol at i on of  t he cour t ' s  

or der s.   Hear i ngs wer e hel d on Febr uar y 28 and Mar ch 11.   The 

cour t  i mposed a sanct i on of  mor e t han $32, 000 i n at t or ney f ees 

and or der ed,  begi nni ng Mar ch 13,  t hat  Rongst ad pay a f or f ei t ur e 

of  $1000 per  day unt i l  he compl i ed wi t h t he cour t ' s  or der s.  

 ¶142 On Apr i l  1,  Lassa handi l y won a Democr at i c pr i mar y 

el ect i on f or  t he senat e,  def eat i ng At t or ney Al ex Paul ,  who was 

ul t i mat el y exposed as havi ng f i nanced t he 2002 mai l i ng.   I n 

expensi ve pr i mar y adver t i s i ng,  Paul  pr omot ed t hemes t hat  

par al l el ed t he post car d,  pr ompt i ng At t or ney Gar vey t o publ i c l y 

t hr eat en t o depose Paul ' s campai gn t o det er mi ne whet her  Paul  had 

anyt hi ng t o do wi t h t he mai l i ng.   Paul ,  Lassa squabbl e over  ads,  

St evens Poi nt  J. ,  Mar .  21,  2003.   I n t he Apr i l  29 speci al  

el ect i on,  Lassa was el ect ed t o t he senat e,  wi nni ng mor e t han 61 

per cent  of  t he vot e.  

¶143 On Jul y 8,  2003,  l ong af t er  t he el ect i on,  a di f f er ent  

Dane Count y j udge deni ed t he def endant ' s Febr uar y 11 mot i on t o 

di smi ss.   On August  15 t he cour t  gr ant ed Senat or  Lassa' s mot i on 

f or  def aul t  j udgment .   By st i pul at i on,  t he amount  at  st ake i n 

t hi s r evi ew i s $65, 000.  

I I .  ANALYSI S 

¶144 Thi s case was commenced as a def amat i on sui t  by a 

publ i c of f i c i al  who was cr i t i c i zed dur i ng a cont est ed el ect i on 

campai gn.   Because of  i t s  f act s,  t he case i s at  t he epi cent er  of  

Fi r st  Amendment  pr i nci pl es,  i nasmuch as i t  i nvol ves not  onl y t he 

heavi l y pr ot ect ed f r eedom t o cr i t i c i ze gover nment  of f i c i al s,  

Her ber t  v.  Lando,  441 U. S.  153 ( 1979)  and Sul l i van,  but  al so t he 
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r i ght  t o f aci l i t at e pol i t i cal  speech t hr ough t he expendi t ur e of  

money,  Buckl ey v .  Val eo,  424 U. S.  1,  19,  22- 23,  47- 51,  54,  57- 58 

( 1976) ;  t he r i ght  t o anonymous speech,  McI nt yr e v.  Ohi o 

El ect i ons Commi ssi on,  514 U. S.  334,  342 ( 1995) ;  t he r i ght  t o 

associ at e wi t h ot her s f or  expr essi on pur poses and t he r i ght  t o 

pr i vacy i n t hose associ at i ons,  NAACP,  357 U. S.  at  462.  

¶145 Because t hi s case i nvol ves r evi ew of  j udi c i al  

det er mi nat i ons af f ect i ng pol i t i cal  speech,  t hi s  cour t  must  appl y 

exact i ng scr ut i ny t o t hese det er mi nat i ons.   Sul l i van,  376 U. S.  

at  265.   Fr om t he out set ,  bef or e i t  acceded t o Lassa' s r equest  

t o compel  Rongst ad t o di scl ose t he member shi p of  t he Al l i ance,  

t he c i r cui t  cour t  shoul d have ensur ed t hat  i t s di scover y or der  

was " nar r owl y t ai l or ed t o ser ve an over r i di ng st at e i nt er est . "   

McI nt yr e,  514 U. S.  347.  

¶146 The maj or i t y i dent i f i es t wo st at e i nt er est s,  t he 

i nt er est  of  a candi dat e f or  publ i c of f i ce i n bei ng f r ee f r om 

def amat i on,  and t he st at e' s i nt er est  i n ensur i ng accur at e 

i nf or mat i on dur i ng el ect i on campai gns.   Maj or i t y  op. ,  ¶41.   The 

maj or i t y t hen r eaches t he sur pr i s i ng concl usi on t hat  t he or der  

r equi r i ng Rongst ad t o di scl ose t he member shi p of  t he Al l i ance,  

who woul d t hen be named as def endant s i n a hi ghl y publ i c i zed 

def amat i on sui t ,  di d not  chi l l  Fi r st  Amendment  r i ght s.   Maj or i t y 

op. ,  ¶¶67- 68.   As a r esul t ,  t he maj or i t y concl udes t hat  i t  need 

not  bal ance t he compet i ng i nt er est s t o det er mi ne whet her  t he 

c i r cui t  cour t ' s  deci s i on t o compel  di scl osur e was nar r owl y 

t ai l or ed.   Maj or i t y op. ,  ¶71.   I  cannot  agr ee.  
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¶147 Fi r st ,  al t hough I  agr ee t hat  af f or di ng candi dat es a 

means t o r el i ef  f r om def amat i on and ensur i ng accur at e 

i nf or mat i on dur i ng el ect i on campai gns ar e l egi t i mat e st at e 

i nt er est s,  I  di sagr ee t hat  compel l i ng Rongst ad t o di scl ose t he 

member shi p of  t he Al l i ance advanced ei t her  i nt er est .   Second,  I  

bel i eve t hat  compel l i ng Rongst ad t o di scl ose t he member shi p 

i nf or mat i on,  ef f ect i vel y guar ant eei ng t hat  t he unmasked 

i ndi v i dual s woul d become def endant s i n t hi s l awsui t ,  

subst ant i al l y  chi l l ed Fi r st  Amendment  r i ght s.   Consequent l y,  I  

concl ude t hat  t he c i r cui t  cour t  coul d not  have concl uded t hat  

t he st at e i nt er est s out wei ghed Rongst ad' s asser t i on of  pr i v i l ege 

wi t hout  f i r st  det er mi ni ng t hat  Lassa' s c l ai m was capabl e of  a 

def amat or y meani ng.   Thus,  I  concl ude t he or der  compel l i ng 

di scl osur e was not  nar r owl y t ai l or ed and cannot  suppor t  t he 

i mposi t i on of  sanct i ons.  

A.  No Compel l i ng St at e I nt er est  Just i f i ed Di scl osur e 

 ¶148 Lassa' s sui t  i mpl i cat es t wo st at e i nt er est s,  t he 

i nt er est  of  a candi dat e f or  publ i c of f i ce i n bei ng f r ee f r om 

def amat i on,  and t he st at e' s i nt er est  i n ensur i ng accur at e 

i nf or mat i on dur i ng el ect i on campai gns.   Maj or i t y op. ,  ¶41.   At  

t he t i me t he ci r cui t  cour t  or der ed Rongst ad t o di scl ose t he 

member shi p of  t he Al l i ance,  nei t her  i nt er est  was compel l i ng.  

1.  The St at e I nt er est  i n Pr ot ect i ng Ci t i zens Agai nst  

Def amat i on 

¶149 Two f eat ur es of  Lassa' s c l ai m di l ut e t he st r engt h of  

t he st at e' s i nt er est  i n pr ot ect i ng c i t i zens f r om def amat i on.   

Fi r st ,  dur i ng an el ect i on campai gn t he st at e' s i nt er est  i n 
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pr event i ng def amat i on i s count er bal anced by i t s i nt er est  i n 

pr omot i ng pol i t i cal  di scour se.   See Moni t or  Pat r i ot  Co.  v.  Roy,  

401 U. S.  265,  272 ( 1971) .   A cour t ' s  dut y t o pr ot ect  speech 

i nvol v i ng a publ i c f i gur e i s hei ght ened dur i ng el ect i ons.   See 

Roy,  401 U. S.  at  272 ( st at i ng t hat  t he Fi r st  Amendment  " has i t s 

f ul l est  and most  ur gent  appl i cat i on pr eci sel y t o t he conduct  of  

campai gns f or  pol i t i cal  of f i ce" ) .   Cour t s must  be sol i c i t ous of  

t he r eal i t y t hat  " [ t ] he c l ash of  r eput at i ons i s t he st apl e of  

el ect i on campai gns, "  and t hat  campai gni ng necessar i l y  ent ai l s 

br ui sed r eput at i ons.  

¶150 As t he Supr eme Cour t  expl ai ned:  

I t  i s  of  t he ut most  consequence t hat  t he peopl e shoul d 
di scuss t he char act er  and qual i f i cat i ons of  candi dat es 
f or  t hei r  suf f r ages.   The i mpor t ance t o t he st at e and 
t o soci et y of  such di scussi ons i s so vast  and t he 
advant ages der i ved ar e so gr eat  t hat  t hey mor e t han 
count er bal ance t he i nconveni ence of  t he pr i vat e 
per sons whose conduct  may be i nvol ved,  and occasi onal  
i nj ur y t o t he r eput at i ons of  i ndi v i dual s must  y i el d t o 
t he publ i c wel f ar e.   The publ i c benef i t  f r om publ i c i t y 
i s so gr eat  and t he chance of  i nj ur y t o pr i vat e 
char act er  so smal l  t hat  such di scussi on must  be 
pr i v i l eged.  

I d.  ( quot i ng Col eman v.  MacLennan,  98 P.  281,  286 ( Kan.  1908) ) . 6 

                                                 
6 The Uni t ed St at es Supr eme Cour t  has expr essed doubt s as t o 

" whet her  t her e [ even]  r emai ns some exi guous ar ea of  def amat i on 
agai nst  whi ch a candi dat e may have f ul l  r ecour se [ dur i ng 
el ect i ons] . "   Moni t or  Pat r i ot  Co.  v.  Roy,  401 U. S.  265,  275 
( 1971) .   The Cour t  i n Roy not ed t hat  " ' [ i ] f  act i onabl e 
def amat i on i s possi bl e i n t hi s f i el d,  one mi ght  suppose t hat  t he 
chi ef  ener gi es of  t he cour t s,  f or  some t i me af t er  ever y 
pol i t i cal  campai gn,  woul d be absor bed by l i bel  and sl ander  
sui t s. ' "   I d.  ( quot i ng Noel ,  Def amat i on of  Publ i c Of f i cer s and 
Candi dat es,  49 Col .  L.  Rev.  875 ( 1949) ) .  
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¶151 Second,  Lassa' s sui t  pr esent s a def amat i on c l ai m by a 

publ i c f i gur e agai nst  a medi a or  non- medi a def endant ,  " whi ch 

wi l l  al ways i nvol ve a condi t i onal  const i t ut i onal  pr i v i l ege. "   

See Wi s JI ——Ci vi l  2500 at  9 ( emphasi s added) . 7  The cent r al  

pr i nci pl es per t ai ni ng t o publ i c f i gur e def amat i on wer e 

summar i zed by t hi s cour t  i n Tor ger son v.  Jour nal / Sent i nel ,  I nc. ,  

210 Wi s.  2d 524,  563 N. W. 2d 472 ( 1997) :  

 The Fi r st  Amendment  i mposes a const i t ut i onal  
pr i v i l ege on t he publ i cat i on of  st at ement s about  
publ i c f i gur es,  even when t hose st at ement s ar e f al se 
and def amat or y.   The pr i v i l ege,  however ,  i s  
condi t i onal ,  and t he condi t i on i s t he absence of  
act ual  mal i ce.   The r equi r ement  t hat  act ual  mal i ce be 
pr oven i s a mi ni mal  accommodat i on of  t he r eput at i onal  
i nt er est s of  publ i c f i gur es and t he communi t y ' s 
i nt er est  i n unf et t er ed publ i c debat e.  

.  .  .  .   

Pr oof  of  act ual  mal i ce r equi r es a showi ng t hat  
t he def amat or y f al sehood was publ i shed wi t h knowl edge 
of  i t s  f al s i t y or  wi t h r eckl ess di sr egar d f or  i t s 
t r ut h.  

I d.  at  535- 36.  

¶152 To di scour age t he use of  def amat i on c l ai ms as a t ool  

t o suppr ess pol i t i cal  speech,  candi dat es f or  publ i c of f i ce must  

meet  a hi gh st andar d t o pr ove def amat i on.   I t  i s  not  t hat  we 

l ove publ i c of f i c i al s l ess,  but  t hat  we l ove f r eedom of  

                                                                                                                                                             
Al t hough t he maj or i t y c i t es sever al  cases i nvol v i ng c l ai ms 

of  def amat i on made by candi dat es f or  publ i c of f i ce,  maj or i t y op.  
¶41 n. 14,  t he maj or i t y f ai l s  t o c i t e a s i ngl e case wher e a 
candi dat e succeeded i n pr osecut i ng a def amat i on c l ai m.  

7 A " Law Not e"  wi t h t hi s i dent i cal  cat egor i zat i on has been 
par t  of  t he Wi sconsi n Ci v i l  Jur y I nst r uct i ons s i nce 1984.  
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expr essi on mor e,  t hat  we must  hol d any publ i c of f i c i al  t o a hi gh 

st andar d i n a def amat i on sui t .  

¶153 I  doubt  t hat  i f  t hi s cour t  wer e t o engage i n a 

sent ence- by- sent ence anal ysi s of  t he Rongst ad mai l i ng ( or  t ake 

i t  as a whol e) ,  i t  woul d concl ude t hat  t he mai l i ng was 

def amat or y under  t he Uni t ed St at es Const i t ut i on.   I t  i s  obvi ous 

t hat  t he maj or i t y shar es t hi s vi ew,  f or  i t  assi duousl y avoi ds 

any def i ni t i ve pr onouncement  on def amat i on and at t empt s t o 

r ecast  t he i ssues so t hat  any such pr onouncement  i s unnecessar y.  

¶154 I n my vi ew,  t he Rongst ad mai l i ng was of f ensi ve and 

unf ai r  but  not  def amat or y i n a const i t ut i onal  sense.   Lassa had 

ever y r i ght  t o be angr y and t o t ake st eps t o addr ess t he 

cr i t i c i sm she r ecei ved.   On t he ot her  hand,  she was a publ i c 

of f i c i al  wi t h access t o t he news medi a and ampl e t i me bef or e t he 

upcomi ng Apr i l  el ect i ons t o r al l y peopl e t o her  def ense.   Ther e 

i s no di scer ni bl e r eason why t he cour t  shoul d have f or ced 

Rongst ad t o answer  ever y quest i on r el at ed t o t he 2002 mai l i ng 

bef or e det er mi ni ng t hat  Lassa' s sui t  coul d sur vi ve a mot i on t o 

di smi ss.  

2.  The St at e I nt er est  i n Ensur i ng Accur at e I nf or mat i on Dur i ng 

El ect i on Campai gns 

¶155 The maj or i t y ' s c l ai m t hat  t he s t at e had a compel l i ng 

i nt er est  t o ensur e accur at e i nf or mat i on dur i ng an el ect i on 

campai gn pr oves equal l y unper suasi ve i n t hi s case.  

¶156 The nat ur e of  t he Rongst ad mai l i ng under mi nes any 

cl ai m t hat  t he st at e had an over r i di ng i nt er est  i n pr ot ect i ng 

t he publ i c f r om f r audul ent  and l i bel ous speech.   The f act  i s ,  
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even wi t hout  a cour t  r ul i ng,  t he mai l i ng backf i r ed.   The mai l i ng 

was so t r anspar ent l y car t ooni sh and pol i t i cal  i n nat ur e t hat  i t  

di d not  hur t  Lassa;  i t  hel ped her . 8  As Bi l l  Ber r y,  a f or mer  

edi t or  of  t he St evens Poi nt  Jour nal ,  put  i t ,  " An out si der  

doesn' t  t r ash a l ocal  f ar m gi r l  up her e and get  away wi t h i t . "   

See Bi l l  Ber r y,  Poi nt  count er poi nt  ( Aug.  28,  2003) ,  

ht t p: / / www. Fi ght i ngBob. com.   Lassa' s own compl ai nt  acknowl edges 

t hat  her  vot i ng per cent age went  up i n t he el ect i on i mmedi at el y 

f ol l owi ng di st r i but i on of  t he mai l i ng,  when i t s i mpact  was 

f r esh.   Accor di ngl y,  i t  i s  di f f i cul t  t o accept  t he pr oposi t i on 

t hat  Rongst ad' s mai l i ng mi sl ed anyone.   

¶157 What ' s mor e,  i f  t he mai l i ng di d mi sl ead anyone,  Lassa 

had mont hs t o r espond and set  t he r ecor d st r ai ght .   Cf .  

McI nt yr e,  514 U. S.  at  352 n. 16.   I n McI nt yr e t he Supr eme Cour t  

di st i ngui shed bet ween t he need t o pr event  f r audul ent  and 

l i bel ous speech t hat  occur s i n t he " el event h- hour "  bef or e an 

                                                 
8 As t he Uni t ed St at es Supr eme Cour t  not ed i n McI nt yr e:  

Don' t  under est i mat e t he common man.   Peopl e ar e 
i nt el l i gent  enough t o eval uat e t he sour ce of  an 
anonymous wr i t i ng.   They can see i t  i s  anonymous.   
They know i t  i s  anonymous.   They can eval uat e i t s 
anonymi t y al ong wi t h i t s message,  as l ong as t hey ar e 
per mi t t ed,  as t hey must  be,  t o r ead t hat  message.   And 
t hen,  once t hey have done so,  i t  i s  f or  t hem t o deci de 
what  i s r esponsi bl e,  what  i s  val uabl e,  and what  i s 
t r ut h.  

McI nt yr e v.  Ohi o El ect i ons Comm' n,  514 U. S.  at  348 n. 11 
( i nt er nal  quot at i on mar ks and ci t at i on omi t t ed) .   I n t hei r  
r ul i ngs,  t he ci r cui t  cour t  and t he maj or i t y under est i mat e 
vot er s.   I n doi ng so,  t hey do a di sser vi ce t o us al l  by 
cheapeni ng t he concomi t ant  r i ght s t o f r eedom of  speech and 
f r eedom of  associ at i on,  and t he r i ght  t o pr i vacy i n t hose 
f r eedoms.   
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el ect i on and speech t hat  occur s mont hs i n advance.   I d.   Wher eas 

t he f or mer  af f or ds a candi dat e no t i me t o r espond,  t he l at t er  

gi ves a candi dat e adequat e t i me t o count er  any f al sehood.   

I mmedi at e cour t  act i on may be necessar y t o r emedy an el event h-

hour  at t ack,  but  i t  i s  l ess l i kel y t o be necessar y when t he 

el ect i on i s sever al  mont hs away.  

B.  Di scl osur e Subst ant i al l y  Chi l l s  Fi r st  Amendment  Ri ght s 

¶158 The maj or i t y r el i es upon t he t est  expounded upon i n 

NAACP,  deci ded i n 1958,  and Buckl ey t o det er mi ne whet her  

Rongst ad made a f act ual  showi ng t hat  di scl osur e woul d chi l l  

Fi r st  Amendment  r i ght s.   Fact ual l y,  however ,  t he pr esent  case i s 

ver y di f f er ent  f r om NAACP,  Buckl ey,  and any of  t he ot her  cases 

t he maj or i t y c i t es.   Unl i ke t he cases ci t ed by t he maj or i t y,  

t hi s case concer ns a publ i c  of f i c i al ' s  at t empt  t o obt ai n 

conf i dent i al  member shi p i nf or mat i on i n t he cour se of  a 

def amat i on c l ai m f or  t he pur pose of  addi ng t hose anonymous 

member s as def endant s i n t he l awsui t .   Thi s di st i nct i on mat t er s 

because t he amount  of  t i me and money r equi r ed f or  pr i vat e 

i ndi v i dual s t o def end agai nst  a def amat i on c l ai m shoul d be 

r ecogni zed as suf f i c i ent  t o est abl i sh an obj ect i ve,  subst ant i al  

chi l l  upon Fi r st  Amendment  r i ght s.   See Tor ger son,  210 

Wi s.  2d at  538- 39 n. 14 ( " The t hr eat  of  bei ng put  t o t he def ense 

of  a l awsui t  br ought  by a popul ar  publ i c of f i c i al  may be as 

chi l l i ng t o t he exer ci se of  Fi r st  Amendment  f r eedoms as f ear  of  

t he out come of  t he l awsui t  i t sel f " )  ( quot i ng Washi ngt on Post  Co.  

v.  Keogh,  365 F. 2d 965,  968 ( D. C.  Ci r .  1967) ) .   
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¶159 Si nce t he Supr eme Cour t  deci ded NAACP and Buckl ey,  

l egi s l at ur es,  cour t s,  and comment at or s have come t o appr eci at e 

j ust  how much l awsui t s l i ke t hi s one chi l l  Fi r st  Amendment  

r i ght s.   Lassa' s def amat i on sui t  agai nst  Rongst ad f i t s wi t hi n 

t he c l assi c pr ot ot ype of  a SLAPP sui t  ( a St r at egi c Lawsui t  

Agai nst  Publ i c Par t i c i pat i on) .   Kat hl een L.  Daer r - Bannon,  Cause 

of  Act i on:  Br i ngi ng and Def endi ng Ant i - SLAPP Mot i ons t o St r i ke 

or  Di smi ss,  22 Causes of  Act i on 2d 317,  323 ( 2003)  ( not i ng t hat  

l i bel  and sl ander  ar e among t he most  common cl ai ms al l eged i n 

SLAPP compl ai nt s) .   SLAPP sui t s " ar e f ashi oned as t r adi t i onal  

l awsui t s f or  t or t i ous mi sconduct  but  ar e i n act ual i t y t hi nl y 

di sgui sed ef f or t s t o abuse t he l i t i gat i on pr ocess i n or der  t o 

s i l ence ci t i zen di scussi ons on i ssues af f ect i ng t he publ i c wel l -

bei ng. "   I d.  at  322.   " The pur pose of  t he SLAPP .  .  .  i s  

di st i nct l y not  t o succeed on t he mer i t s,  but  t o so i nt i mi dat e 

t he pr i vat e c i t i zen ( or  even t he gover nment  of f i c i al )  t hat  

c i t i zen act i v i t y ceases because t he expense,  r i sk and anxi et y 

engender ed by t he pr ocess of  l i t i gat i ng a SLAPP i s t oo gr eat . "   

I d. ;  accor d I n r e Di sci pl i ne of  At t or ney,  815 N. E. 2d 1072,  1074 

n. 2 ( Mass.  2004) ;  Di ckens v.  Pr ovi dent  Li f e & Acci dent  I ns.  Co. ,  

117 Cal .  App.  4t h 705,  713,  11 Cal .  Rpt r .  3d 877,  882 ( Ct .  App.  

2004) .  

¶160 Si nce t he St at e of  Washi ngt on enact ed t he f i r st  

st at ut e i mposi ng pr ocedur al  hur dl es upon SLAPP sui t s i n 1989, 9 at  

l east  19 st at es have enact ed l egi s l at i on t o di scour age SLAPP 

                                                 
9 See Wash.  Rev.  Code Ann.  § 4. 24. 510 ( West  2005)  

( Hi st or i cal  and St at ut or y Not es) .  
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sui t s ( ant i - SLAPP st at ut es) .   See Daer r - Bannon,  supr a,  at  341- 43 

( l i s t i ng 19 st at es) ;  Cal i f or ni a Ant i - SLAPP Pr oj ect ,  

ht t p: / / www. casp. net / menst at e. ht ml  ( l ast  updat ed Feb.  6,  2006)  

( l i s t i ng 24 st at es) .   I n addi t i on,  as of  Febr uar y 2006 ant i -

SLAPP l egi s l at i on was pendi ng i n 10 st at es.   Cal i f or ni a Ant i -

SLAPP Pr oj ect ,  ht t p: / / www. casp. net / menst at e. ht ml  ( l ast  updat ed 

Feb.  6,  2006) .  

¶161 Unt i l  t hi s case,  t he t er m SLAPP sui t  had been 

r el at i vel y unhear d of  i n Wi sconsi n j ur i spr udence. 10  Ment i on of  a 

SLAPP sui t  i s  made i n onl y one Wi sconsi n case.   See Vul t aggi o v.  

Yasko,  215 Wi s.  2d 326,  359,  572 N. W. 2d 450 ( 1998)  ( Br adl ey,  J. ,  

di ssent i ng) .   I n Vul t aggi o Just i ce Br adl ey r ecogni zed t hat  

                                                 
10 Whi l e t he t er m SLAPP sui t  i s  r el at i vel y new i n Wi sconsi n 

j ur i spr udence,  t he cor e concept  i s not  new.   The t hi r d- par t y 
br i ef  f i l ed by At t or neys Fr i eber t  and O' Nei l l  on behal f  of  Al ex 
Paul  opened wi t h t he obser vat i on:  

Thi s case i s a c l assi c exampl e of  much ado about  
not hi ng.   Pl ai nt i f f  has at t empt ed t o manuf act ur e a 
def amat i on c l ai m out  of  a r un- of - t he- mi l l  negat i ve 
pol i t i cal  ad accur at el y poi nt i ng out  t hat  one of  her  
suppor t er s has been char ged wi t h cr i mi nal  conduct .  

 Her  compl ai nt  hi nges on an al l egat i on,  
unsuppor t abl e by t he act ual  t ext  of  t he mai l er ,  t hat  
t he mai l er  accuses her  of  cr i mi nal  conduct .   Based on 
t hi s t enuous al l egat i on,  pl ai nt i f f  aggr essi vel y 
pur sued cont ent i ous di scover y f r om def endant  Todd 
Rongst ad,  f or  t he expr ess pur pose of  f ur t her i ng her  
pol i t i cal  goal  of  r unni ng f or  t he St at e Senat e.  

Because t he concept  of  a SLAPP sui t ——t hough not  t he t er m——was 
bef or e t he c i r cui t  cour t ,  i dent i f y i ng t hi s case as a SLAPP sui t  
does not  al t er  t he " const i t ut i onal  cal cul us[ . ] "   See Maj or i t y 
op. ,  ¶73.   Rat her ,  t he necessar y l egal  pr i nci pl es wer e pr esent ed 
t o t he cour t  by t he par t i es,  but  t he cour t  er r ed i n how i t  
bal anced t he compet i ng i nt er est s.  
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" [ r ] egar dl ess of  whet her  such sui t s ar e l egi t i mat e gr i evances or  

SLAPP sui t s ( St r at egi c Lawsui t  Agai nst  Publ i c Par t i c i pat i on)  t he 

possi bi l i t y  of  a mul t i - mi l l i on dol l ar  l awsui t  may chi l l  

democr at i c par t i c i pat i on .  .  .  . "   Vul t aggi o,  215 Wi s.  2d at  359 

( Br adl ey,  J. ,  di ssent i ng) .   I  bel i eve t hat  t he pr esent  sui t  

subst ant i al l y  chi l l s  Fi r st  Amendment  r i ght s of  speech and 

associ at i on and t hat  t he maj or i t y ser i ousl y er r s  by r ef usi ng t o 

bal ance t he compet i ng i nt er est s t o det er mi ne whet her  t he c i r cui t  

cour t  shoul d have compel l ed Rongst ad t o di scl ose t he member shi p 

of  t he Al l i ance.   Cf .  Maj or  v.  Si l na,  134 Cal .  App.  4t h 1485,  

1490- 91,  36 Cal .  Rpt r .  3d 875,  878 ( Ct .  App.  2005)  ( not i ng " t he 

ant i - SLAPP l aw has been appl i ed t o act i ons ar i s i ng f r om 

pol i t i cal  l i t er at ur e di scussi ng t he qual i f i cat i ons of  candi dat es 

dur i ng el ect i ons. " ) .   

¶162 Use of  di scover y t o obt ai n conf i dent i al  i nf or mat i on 

per t ai ni ng t o t he member shi p of  t he Al l i ance,  and t he maj or i t y ' s 

r esponse,  demonst r at e t he need f or  l egi s l at i on t o pr event  

par t i es f r om mani pul at i ng t he l egal  syst em t o chi l l  t he exer ci se 

of  Fi r st  Amendment  r i ght s.   The l egi s l at ur e shoul d consi der  t he 

exper i ence of  ot her  st at es t hat  have enact ed ant i - SLAPP st at ut es 

and consi der  adopt i ng l egi s l at i on model ed upon t he ant i - SLAPP 

st at ut es i n st at es l i ke Cal i f or ni a,  Cal .  Ci v.  Pr oc.  Code 

§ 425. 16 ( West  2005) ,  and Massachuset t s,  Mass.  Gen.  Laws Ann.  

ch.  231,  § 59H ( West  2005) .   The pot ent i al  f or  t he st r at egi c 

abuse of  l egal  pr ocess i s r eal .   As one cour t  put  i t :  

SLAPP sui t s f unct i on by f or c i ng t he t ar get  i nt o t he 
j udi c i al  ar ena wher e t he SLAPP f i l er  f oi st s upon t he 
t ar get  t he expenses of  a def ense.  .  .  .   The pur pose 
of  such gamesmanshi p r anges f r om si mpl e r et r i but i on 
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f or  past  act i v i sm t o di scour agi ng f ut ur e act i v i sm.   
Needl ess t o say,  an ul t i mat e di sposi t i on i n f avor  of  
t he t ar get  of t en amount s mer el y t o a pyr r hi c v i ct or y.   
Those who l ack t he f i nanci al  r esour ces and emot i onal  
st ami na t o pl ay out  t he " game"  f ace t he di f f i cul t  
choi ce of  def aul t i ng despi t e mer i t or i ous def enses or  
bei ng br ought  t o t hei r  knees t o set t l e.   The r i ppl e 
ef f ect  of  such sui t s i n our  soci et y i s  enor mous.   
Per sons who have been out spoken on i ssues of  publ i c 
i mpor t ance t ar get ed i n such sui t s or  who have 
wi t nessed such sui t s wi l l  of t en choose i n t he f ut ur e 
t o st ay s i l ent .   Shor t  of  a gun t o t he head,  a gr eat er  
t hr eat  t o Fi r st  Amendment  expr essi on can scar cel y be 
i magi ned.  

Gor don v.  Mar r one,  590 N. Y. S. 2d 649,  656 ( N. Y.  Sup.  Ct .  1992) .  

C.  The Or der  Compel l i ng Di scl osur e Was Not  Nar r owl y Tai l or ed 

¶163 The ci r cui t  cour t ' s  or der  t o compel  di scl osur e was not  

nar r owl y t ai l or ed.   The cour t  f ai l ed t o exami ne wi t h exact i ng 

scr ut i ny t he l egi t i macy of  t he asser t ed st at e i nt er est s and 

di smi ssed as unsubst ant i at ed Rongst ad' s asser t i on t hat  

di scl osur e woul d chi l l  Fi r st  Amendment  r i ght s.   Based upon t hese 

er r or s,  t he c i r cui t  cour t  or der ed Rongst ad t o compl y wi t h i t s 

di scover y or der  or  pay $1000 per  day i n cont empt .   Wi t hout  a 

pr i or  det er mi nat i on t hat  Rongst ad' s mai l i ng was capabl e of  a 

def amat or y meani ng and t hat  t he i dent i t y of  Al l i ance member s was 

necessar y f or  Lassa' s sui t  t o pr oceed,  I  cannot  accept  t hat  t he 

c i r cui t  cour t ' s  or der  was nar r owl y t ai l or ed t o pr ot ect  Fi r st  

Amendment  r i ght s.   

¶164 I t  i s  di f f i cul t  t o under st and how Lassa' s i nt er est  i n 

bei ng f r ee f r om def amat i on was f ur t her ed by compel l i ng 

di scl osur e of  t he anonymous speaker s at  such an ear l y dat e.   

Lassa had al l  t he necessar y i ngr edi ent s t o c l ear  her  name 

wi t hout  r equi r i ng t he di scl osur e of  t he Al l i ance member shi p.   I n 
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Doe v.  Cahi l l ,  884 A. 2d 451 ( Del .  2005) ,  c i t ed by t he maj or i t y,  

t he pl ai nt i f f  di d not  know t he i dent i t y of  any of  t he def endant s 

when di scover y was sought ;  her e Lassa knew t he i dent i t y of  t he 

pr i mar y def endant .   Ther ef or e,  because " t her e i s r eason t o 

bel i eve t hat  many def amat i on pl ai nt i f f s br i ng sui t  mer el y t o 

unmask t he i dent i t i es of  anonymous cr i t i cs[ , ] "  Cahi l l ,  884 A. 2d 

at  457,  t he c i r cui t  cour t  shoul d have pr ot ect ed Rongst ad and t he 

anonymous speaker s f r om any pot ent i al  ul t er i or  mot i ve by 

consi der i ng Rongst ad' s mot i on t o di smi ss bef or e compel l i ng 

di scover y. 11  I n deci di ng ot her wi se,  t he c i r cui t  cour t  and t he 

maj or i t y appear  t o have l ost  s i ght  of  t he pur pose of  def amat i on 

l i t i gat i on and t he pr oper  bal ance of  t he const i t ut i onal  r i ght s  

at  st ake i n t hi s case.  

¶165 To succeed i n a def amat i on c l ai m agai nst  a publ i c 

of f i c i al ,  a pl ai nt i f f  must  pr ove act ual  mal i ce,  whi ch mi ght  wel l  

r equi r e di scover y.   I n t hi s case,  however ,  t her e ar e pr el i mi nar y 

                                                 
11 The f act  t hat  Lassa agr eed t o di smi ss her  def amat i on 

c l ai m wi t h pr ej udi ce as par t  of  t he set t l ement  agr eement  
suppor t s an i nf er ence t hat  Lassa was mor e i nt er est ed i n 
unmaski ng her  anonymous cr i t i cs t han she was i n bei ng f r ee f r om 
def amat i on.  

I n i t s br i ef  t o t he cour t  of  appeal s as ami cus cur i ae,  t he 
Amer i can Ci vi l  Li ber t i es Uni on of  Wi sconsi n Foundat i on r ef er r ed 
t o Lassa' s l awsui t  as a SLAPP act i on,  i . e. ,  a " St r at egi c Lawsui t  
Agai nst  Publ i c Par t i c i pat i on. "   I t  not es,  

Because SLAPP act i ons ar e so danger ous t o f r ee speech,  
i t  i s  cr uci al  t o t he cont i nued pr ot ect i on of  Fi r st  
Amendment  f r eedoms of  speech t hat  cour t s r ecogni ze and 
di smi ss t hese sui t s i n a t i mel y manner ,  upon pr oof  of  
f ai l ur e t o st at e a c l ai m upon whi ch r el i ef  may be 
gr ant ed,  bef or e compel l i ng answer s t o di scover y 
quest i ons t hat  r equi r e di scl osur e of  pot ent i al l y  
const i t ut i onal l y pr ot ect ed pol i t i cal  associ at i ons.  
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i ssues t o r esol ve,  such as whet her  t he st at ement s i n t he mai l i ng 

wer e subst ant i al l y  t r ue or  s i mpl y not  def amat or y as a mat t er  of  

l aw.   The si ne qua non of  publ i c f i gur e def amat i on i s t he 

di st r i but i on of  f al se wor ds or  st at ement s t hat  damage a per son' s 

r eput at i on.  

¶166 A mot i on t o di smi ss r ai ses a t hr eshol d chal l enge t o a 

l awsui t ,  whi ch a cour t  shoul d adj udi cat e ear l y on so t hat  

mer i t l ess sui t s can be di sposed of  wi t hout  t he expense and del ay 

of  di scover y and addi t i onal  l i t i gat i on.   Char l es Al an Wr i ght  & 

Ar t hur  R.  Mi l l er ,  Feder al  Pr act i ce and Pr ocedur e:  Ci v i l  § 1349,  

at  56- 57 ( 3d ed.  2004) .   Gener al l y,  t he st andar d a compl ai nt  

must  meet  t o sur vi ve a mot i on t o di smi ss i s t oot hl ess.   A 

compl ai nt  f or  def amat i on,  however ,  must  meet  a hi gher  st andar d.   

Not  onl y must  a cour t  deci de as a mat t er  of  l aw t hat  t he cont ent  

compl ai ned of  can suppor t  a def amat or y meani ng,  but  " t he 

par t i cul ar  wor ds compl ai ned of "  must  be set  f or t h i n t he 

compl ai nt .   Wi s.  St at .  § 802. 03( 6) .  

¶167 Lassa' s compl ai nt  made asser t i ons of  f al se st at ement s 

t hat  ar e s i mpl y not  cont ai ned i n t he di sput ed mai l i ng.   The 

" par t i cul ar  wor ds compl ai ned of "  wer e ei t her  not  i dent i f i ed or  

consi st ed of  t he ent i r e par agr aph begi nni ng wi t h t he sent ence 

f r agment :  " Ext or t i on,  mi sconduct  i n publ i c of f i ce,  pay t o pl ay,  

l y i ng,  cheat i ng and st eal i ng. "   Yet ,  t hi s par agr aph does not  

cont ai n an asser t i on t hat  Lassa her sel f  commi t t ed any act  i n t he 

l i s t .  

¶168 The maj or i t y acknowl edges t hat  a " def amat i on pl ai nt i f f  

shoul d not  be abl e t o empl oy t he r ul es of  di scover y t o obt ai n 
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t he i dent i t y of  an anonymous pol i t i cal  speaker  s i mpl y by f i l i ng 

a compl ai nt  t hat  i s  f aci al l y unsust ai nabl e. "   Maj or i t y op. ,  ¶42.   

The maj or i t y r easons t hat  " t he use of  di scover y t o uncover  t he 

speaker ' s i dent i t y may chi l l  t he exer ci se of  t he r i ght  t o f r ee 

speech. "   I d.   I n suppor t  of  t hi s posi t i on,  t he bl ue chi p ami ci  

i n t hi s case j oi ned t he def endant s i n ur gi ng us t o r equi r e 

cour t s t o " deci de whet her  a def amat i on compl ai nt  st at es a c l ai m 

on whi ch r el i ef  may be gr ant ed bef or e i mposi ng sanct i ons f or  t he 

r ef usal  t o di scl ose i nf or mat i on based on t he t ype of  

const i t ut i onal  pr i v i l ege Rongst ad has asser t ed. "   I d. ,  ¶44 

( emphasi s added) .   The maj or i t y agr ees,  det er mi ni ng t hat :  

[ U] nder  Wi sconsi n l aw,  r equi r i ng t he c i r cui t  cour t  t o 
deci de a mot i on t o di smi ss bef or e compel l i ng 
di scl osur e and i mposi ng sanct i ons best  addr esses t he 
concer ns expr essed .  .  .  .   When f aced wi t h an 
asser t i on of  const i t ut i onal  pr i v i l ege agai nst  
di scl osur e of  i nf or mat i on i dent i f y i ng ot her wi se-
anonymous or gani zat i on member s,  t he c i r cui t  cour t  
shoul d deci de a pendi ng mot i on t o di smi ss f or  f ai l ur e 
t o st at e a c l ai m bef or e sanct i oni ng t he par t y f or  
r ef usi ng t o di scl ose t hat  i nf or mat i on.  

I d. ,  ¶52.  

¶169 Unf or t unat el y,  t he maj or i t y f ai l s  t o appl y t hi s r ul e 

i n t he pr esent  case even t hough t he def endant s r equest ed 

r epeat edl y t hat  t he c i r cui t  cour t  act  f i r st  on t he mot i on t o 

di smi ss.   I n t hei r  Januar y 27 Br i ef  i n Suppor t  of  Mot i on f or  

Pr ot ect i ve Or der ,  t he def endant s obj ect ed t o t he pl ai nt i f f ' s 

ef f or t  t o " unr easonabl y expedi t e t he di scover y pr ocess.  .  .  .   

Pl ai nt i f f ' s  counsel  has of f er ed no expl anat i on as t o why 

di scover y must  begi n i mmedi at el y. "   Def endant s asked f or  a 

post ponement  of  t he deposi t i on unt i l  t hey had t he oppor t uni t y t o 
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answer  t he compl ai nt  and f i l e a mot i on t o di smi ss.   " [ F] or ci ng 

Def endant  Rongst ad t o under go a deposi t i on pr i or  t o a r esol ut i on 

of  t hese pr el i mi nar y mat t er s subj ect s hi m t o annoyance,  

oppr essi on,  undue bur den and expense. "   ( Emphasi s added. )   The 

next  day,  At t or ney Cr ooks r equest ed an adj our nment  of  any 

deposi t i ons unt i l  af t er  t he cour t  hear d t he mot i on t o di smi ss.  

¶170 Def endant s answer ed t he compl ai nt  on Febr uar y 10 and 

f i l ed a mot i on t o di smi ss on Febr uar y 11.   The cour t  coul d have 

asked f or  ear l i er  f i l i ngs f r om t he def endant s i n l i eu of  

expedi t ed di scover y.   I nst ead,  t he def ense was t i ed up f or  hour s 

and hour s of  deposi t i ons and hear i ngs bef or e i t  had an 

oppor t uni t y t o f i l e and br i ef  t he mot i on t o di smi ss.   At  al most  

t he same t i me,  t he cour t  r el i eved t he pl ai nt i f f  of  t he bur den of  

submi t t i ng t o a deposi t i on t hat  mi ght  have been usef ul  t o t he 

def ense i n est abl i shi ng t he t r ut h of  cer t ai n cont r over si al  

st at ement s i n t he mai l i ng.   Not abl y,  t he cour t  i ssued a 

pr ot ect i ve or der  f or  t he def amat i on pl ai nt i f f  but  deni ed t he 

same f or  t he def amat i on def endant s.  

¶171 As t he maj or i t y concedes,  t he def ense was st i l l  

at t empt i ng t o get  a deci s i on on i t s mot i on t o di smi ss i n l at e 

Apr i l .   Maj or i t y op. ,  ¶56.   Nonet hel ess,  t he cour t  made no 

deci s i on on t he mot i on t o di smi ss unt i l  Jul y 8,  l ong af t er  

sanct i ons had been i mposed,  and 147 days af t er  t he mot i on t o 

di smi ss had been f i l ed.  

¶172 The maj or i t y mi ni mi zes t he def endant s '  ef f or t s t o 

obt ai n a r ul i ng on t he mot i on t o di smi ss bef or e t he cour t  

i mposed sanct i ons.   We ar e t ol d t hat  f ew appel l at e cour t s have 
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been asked t o det er mi ne whet her  such a pr ocedur e shoul d be 

f ol l owed.   I d. ,  ¶46.  

I n shor t ,  Rongst ad di d not  r ai se hi s ar gument  
t hat  t he c i r cui t  cour t  was r equi r ed t o addr ess hi s 
mot i on t o di smi ss bef or e i t  compel l ed di scover y unt i l  
af t er  t he cour t  i mposed di scover y sanct i ons.   
Mor eover ,  t he ar gument  t hat  t he const i t ut i onal  
di mensi on of  t he par t i es '  di scover y di sput e mandat ed 
t hi s cour se of  act i on was a r el at i vel y novel  one 
consi der i ng exi st i ng l aw at  t he t i me.   I d. ,  ¶58.  

Poppycock.  

¶173 Cont r ar y t o t he maj or i t y ’ s st at ement s,  t he ar gument  

t hat  cour t s shoul d consi der  mot i ons t o di smi ss or  mot i ons f or  

summar y j udgment  bef or e compel l i ng di scover y i n l i bel  sui t s i s  

not  t hat  novel .   The " Def amat i on Law Not e f or  Tr i al  Judges"  has 

cont ai ned t he f ol l owi ng l anguage si nce 1984:  

The i ni t i al  i nqui r y i n a def amat i on act i on i s usual l y 
whet her  t he wor ds at  i ssue i n t he l awsui t  ar e capabl e 
of  a def amat or y meani ng.   Thi s i nqui r y i s f or  t he 
t r i al  j udge and i s nor mal l y pr esent ed on a mot i on t o 
di smi ss.   On a mot i on t o di smi ss,  i t  i s  t he f unct i on 
of  t he Cour t  t o det er mi ne whet her  a communi cat i on i s 
capabl e of  a def amat or y meani ng.  

Wi s JI ——Ci vi l  2500 at  3 ( emphasi s added) .   Thi s pr eci se l anguage 

was ci t ed t o t he cour t  i n At t or ney Cr ooks' s Febr uar y 11 br i ef ,  

at  t he begi nni ng of  t he sect i on t i t l ed " ANALYSI S. "   Counsel  went  

on t o st at e:  " The Wi sconsi n Supr eme Cour t  has been cl ear  i n 

advocat i ng t he use of  summar y j udgment  and mot i ons t o di smi ss i n 

cases i nvol v i ng def amat i on. "   The br i ef  c i t ed and quot ed 

Tor ger son,  i n whi ch t he cour t  sai d:  

 Si nce New Yor k Ti mes [ Co.  v.  Sul l i van,  376 U. S.  
254 ( 1964) ]  summar y j udgment  has pl ayed a key r ol e i n 
pr ot ect i ng Fi r st  Amendment  val ues.   I ndeed,  i t  has 
been sai d t hat  i n publ i c f i gur e def amat i on cases,  
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" because of  t he i mpor t ance of  f r ee speech,  summar y 
j udgment  i s t he ' r ul e, '  and not  t he except i on. "   
[ c i t at i on omi t t ed]   The Wi sconsi n cour t  of  appeal s has 
sai d t hat  " [ s] ummar y j udgment  may be par t i cul ar l y 
appr opr i at e i n def amat i on act i ons i n or der  t o mi t i gat e 
t he pot ent i al  ' chi l l i ng ef f ect '  on f r ee speech and t he 
pr ess t hat  mi ght  r esul t  f r om l engt hy and expensi ve 
l i t i gat i on. "    

Tor ger son,  210 Wi s.  2d at  538.   See al so Mach v.  Al l i son,  2003 

WI  App 11,  259 Wi s.  2d 686,  656 N. W. 2d 766 ( a Dane Count y case) ;  

Magui r e v.  Jour nal  Sent i nel ,  I nc. ,  232 Wi s.  2d 236,  605 

N. W. 2d 881 ( Ct .  App.  1999) .  

 ¶174 Fur t her mor e,  i n 1977,  t he cour t  i n Hut chi nson v.  

Pr oxmi r e,  431 F.  Supp.  1311,  1329 ( W. D.  Wi s.  1977)  ( r ever sed on 

ot her  gr ounds) ,  r ecogni zed t hat  cour t s must  consi der  di sposi t i ve 

mot i ons,  such as summar y j udgment ,  as soon as i t  becomes cl ear  

t hat  a pl ai nt i f f  cannot  succeed wi t h her  def amat i on c l ai m.   The 

cour t  not ed t hat  " t he cour t  has a speci al  

r esponsi bi l i t y  .  .  .  t o det er mi ne i f  t her e i s any genui ne 

di sput e because of  t he danger  t hat  speech may be chi l l ed by t he 

mer e f act  of  l i t i gat i on. "   I d.  ( emphasi s added) .   I t  f ol l ows 

t hat  cour t s have a speci al  r esponsi bi l i t y  t o consi der  mot i ons t o 

di smi ss as soon as possi bl e t o det er mi ne whet her  t he speech i s 

even capabl e of  a def amat or y meani ng.   Whi l e pr oof  of  act ual  

mal i ce may r equi r e addi t i onal  di scover y,  pr oof  t hat  a mai l i ng i s 

capabl e of  a def amat or y meani ng r equi r es at  most  mi ni mal  

di scover y,  and cer t ai nl y not  t he unmaski ng of  anonymous 

speaker s.  

¶175 I n Her ber t  v.  Lando,  a semi nal  case on publ i c f i gur e 

def amat i on,  t he Uni t ed St at es Supr eme Cour t  uphel d a def amat i on 

pl ai nt i f f ' s  demands f or  c i v i l  di scover y,  but  t he case i nvol ved 
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t he sear ch f or  " act ual  mal i ce, "  assumi ng t he exi st ence of  

" damagi ng f al sehoods. "   Just i ce Powel l ,  i n concur r ence,  r emar ked 

t hat  a di st r i ct  cour t ,  i n super vi s i ng di scover y i n a l i bel  sui t  

by a publ i c f i gur e,  " has a dut y t o consi der  Fi r st  Amendment  

i nt er est s as wel l  as t he pr i vat e i nt er est s of  t he pl ai nt i f f . "   

I d.  at  178.   " I n some i nst ances,  i t  mi ght  be appr opr i at e f or  

[ t he cour t ]  t o del ay enf or ci ng a di scover y demand,  i n t he hope 

t hat  t he r esol ut i on of  i ssues t hr ough summar y j udgment  or  ot her  

devel opment s i n di scover y mi ght  r educe t he need f or  t he mat er i al  

demanded. "   I d.  at  180.   Just i ce Br ennan and Just i ce Mar shal l  

made even st r onger  comment s i n di ssent .    

¶176 These sent i ment s ar e echoed i n Sack on Def amat i on.   " A 

pl ai nt i f f  shoul d be r equi r ed t o sat i sf y t he cour t  t hat  t he 

c l ai ms at  i ssue ar e not  f r i vol ous bef or e i nf r i ngi ng on 

const i t ut i onal l y based i nt er est s. "   Rober t  D.  Sack,  Li bel ,  

Sl ander ,  and Rel at ed Pr obl ems § 12. 3. 2. 2 ( 2d ed.  1994)  ( c i t i ng a 

host  of  cases) .  

¶177 I n l i ght  of  t he per vasi ve aut hor i t y t o t he cont r ar y,  

i t  i s  har d t o accept  t he maj or i t y ' s concl usi on t hat  Rongst ad' s 

ar gument  was so novel  t hat  t he c i r cui t  cour t  di d not  have t o 

addr ess Rongst ad' s mot i on t o di smi ss bef or e compel l i ng di scover y 

or  i mposi ng di scover y sanct i ons.   Maj or i t y op. ,  ¶58.  

¶178 Even i f  t he mai l i ng wer e capabl e of  a def amat or y 

meani ng,  however ,  t he cour t  shoul d st i l l  have af f or ded Rongst ad 

a t i mel y r ul i ng on hi s mot i on t o di smi ss.   Whi l e Lassa had an 

i nt er est  under  t he McI nt yr e exact i ng- scr ut i ny anal ysi s i n bei ng 

f r ee f r om def amat i on,  Rongst ad had a l egi t i mat e Fi r st  Amendment  
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i nt er est  i n pr ot ect i ng anonymous pol i t i cal  speech.   See 

McI nt yr e,  514 U. S.  at  357.   Because " anonymous pamphl et eer i ng i s 

not  a per ni c i ous,  f r audul ent  pr act i ce,  but  an honor abl e 

t r adi t i on of  advocacy and .  .  .  di ssent [ , ] "  t he cour t  or der  

compel l i ng di scl osur e bef or e a r ul i ng on def amat or y meani ng 

i nf r i nged upon Fi r st  Amendment  r i ght s.   I d.   When t he cour t  

r ef used t o t i mel y deci de t he mot i on t o di smi ss,  i t  ef f ect i vel y 

depr i ved Rongst ad of  t he oppor t uni t y t o def end hi msel f  and t he 

Fi r st  Amendment  r i ght s of  t he Al l i ance member shi p.   I t  

ef f ect i vel y deni ed hi m due pr ocess of  l aw. 12 

¶179 By l osi ng si ght  of  t he pr oper  bal ance of  i nt er est s and 

not  appl y i ng exact i ng scr ut i ny,  t he maj or i t y i nappr opr i at el y 

j ust i f i es t he awar d of  sanct i ons and compul si on of  di scover y.   

The maj or i t y j ust i f i es t hi s deci s i on by asser t i ng t hat  

Rongst ad’ s counsel  di d not  pr oper l y r ai se t he i ssues bef or e t he 

                                                 
12 See Li ndsey v.  Nor met ,  405 U. S.  56,  66 ( 1972)  ( " Due 

pr ocess r equi r es t hat  t her e be an oppor t uni t y t o pr esent  ever y 
avai l abl e def ense" )  ( quot i ng Am.  Sur et y Co.  v.  Bal dwi n,  287 U. S.  
156,  168 ( 1932) ) ;  cf .  Car ey v.  Pi phus,  435 U. S.  247,  259 ( 1978)  
( " Pr ocedur al  due pr ocess r ul es ar e meant  t o pr ot ect  per sons not  
f r om t he depr i vat i on,  but  f r om t he mi st aken or  unj ust i f i ed 
depr i vat i on of  l i f e,  l i ber t y,  or  pr oper t y" ) ;  Gol dber g v.  Kel l y,  
397 U. S.  254,  267- 68 ( 1970)  ( " The f undament al  r equi s i t e of  due 
pr ocess of  l aw i s t he oppor t uni t y t o be hear d.  .  .  .  I n t he 
pr esent  cont ext  t hese pr i nci pl es r equi r e .  .  .  t i mel y and 
adequat e not i ce,  and an ef f ect i ve oppor t uni t y  t o def end by 
conf r ont i ng any adver se wi t nesses and by 
pr esent i ng .  .  .  ar gument s and evi dence or al l y. " )  ( i nt er nal  
c i t at i ons and punct uat i on omi t t ed) ;  Wi l l i am B.  Tanner  Co.  v.  
Est at e of  Fessl er ,  100 Wi s.  2d 437,  446,  302 N. W. 2d 414 ( 1981)  
( " An el ement ar y and f undament al  r equi r ement  of  due pr ocess i n 
any pr oceedi ng whi ch i s t o be accor ded f i nal i t y i s not i ce 
r easonabl y cal cul at ed,  under  al l  t he c i r cumst ances,  t o appr i se 
i nt er est ed par t i es of  t he pendency of  t he act i on and af f or d t hem 
an oppor t uni t y t o pr esent  t hei r  obj ect i ons" ) .  



No.   2004AP377. dt p 

 

32 
 

cour t  and,  t her ef or e,  di d not  asser t  hi s const i t ut i onal  r i ght s.   

Tr y as i t  may,  t he maj or i t y cannot  change t he cont ext  i n whi ch 

Rongst ad' s counsel  pr esent ed t he i ssues t o t he cour t .   The 

r ecor d i s c l ear  t hat  counsel  f or  t he def ense t i mel y advi sed t he 

ci r cui t  cour t  of  l aw and pr ocedur e t o al l ow i t  t o r espect  and 

conf or m t o Fi r st  Amendment  pr i nc i pl es.   The cour t  demonst r at ed 

such di sdai n f or  t he def endant s,  however ,  t hat  i t  di sr egar ded 

t hese pr i nci pl es.  

¶180 The r i ght  t o anonymous speech woul d mean not hi ng i f  

cour t s coul d r equi r e t he exposur e of  an anonymous speaker  who 

di d not  i ssue a def amat or y st at ement .   At  a mi ni mum,  t he c i r cui t  

cour t  shoul d have det er mi ned whet her  Rongst ad' s mai l i ng was 

capabl e of  a def amat or y meani ng bef or e or der i ng di scover y and 

i mposi ng sanct i ons.  

¶181 Fi nal l y,  even i f  I  wer e wr ong i n how I  bal ance t he 

i nt er est s i nvol ved,  I  cannot  under st and how t he maj or i t y can 

r ef use t o gi ve Rongst ad t he benef i t  of  t he r ul e i t  adopt s.   

Cont r a Jacque v.  St eenber g Homes,  I nc. ,  209 Wi s.  2d 605,  625,  

563 N. W. 2d 154 ( 1997) .   I n Jacque t hi s cour t  st at ed t hat  a cour t  

shoul d appl y a new r ul e r et r oact i vel y when r ef usi ng t o do so 

woul d depr i ve t he par t y who pr ompt ed t he change of  any benef i t  

f r om i t s ef f or t s  and expense i n successf ul l y f i ght i ng t o change 

an ol d r ul e.   Jacque,  209 Wi s.  2d at  625- 26.   The maj or i t y does 

Rongst ad a gr ave i nj ust i ce by denyi ng hi m t he benef i t s of  hi s 

ef f or t s.  
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I I I .  CONCLUSI ON 

¶182 I n t hi s case,  no cour t  has ever  r ul ed t hat  t he 2002 

mai l i ng was def amat or y.   A c i r cui t  cour t  j udge ( Mar yann Sumi ,  

Judge)  r ul ed t hat  t he mai l i ng was capabl e of  def amat or y meani ng 

but  onl y af t er  cont empt  sanct i ons had been i mposed.   Thi s 

pr ocedur e deni ed def endant  Rongst ad an aut hor i t at i ve j udi c i al  

r ul i ng on hi s mot i on t o di smi ss bef or e t he cour t  r equi r ed hi m t o 

submi t  t o t ot al  di scover y.   I f  t he cour t  had made a pr ompt  

r ul i ng t hat  t he mai l i ng was capabl e of  def amat or y meani ng,  

Rongst ad mi ght  have yi el ded t o t he cour t ' s  or der .   I n any event ,  

t he cour t ' s  r ul i ng woul d have gone a l ong way t owar d pr ot ect i ng 

Lassa' s name bef or e t he senat e el ect i on.   The cour t ' s  

unwi l l i ngness t o make a t i mel y r ul i ng on t he mot i on t o di smi ss 

per mi t t ed t he opposi t e i nf er ence.  

¶183 I n t he absence of  such a r ul i ng,  i t  i s  dr aconi an t o 

subj ect  Rongst ad t o t he heavy,  heavy f i nanci al  sanct i ons at  

i ssue i n t hi s case.   We cannot  r emedy t he pr ocedur al  wr ong t hat  

t r i v i al i zed t he def endant s '  const i t ut i onal  r i ght  t o anonymousl y 

exer ci se t hei r  r i ght  t o speak and associ at e f r eel y.   We can and 

we shoul d,  however ,  nul l i f y  t he penal t y i mposed upon t he 

def endant s f or  at t empt i ng t o asser t  Fi r st  Amendment  r i ght s.  

¶184 Fr om t he begi nni ng,  t he c i r cui t  cour t  t r eat ed t hi s 

case as t hough t he pl ai nt i f f  wer e hel pl essl y chai ned t o a 

r ai l r oad t r ack wi t h a speedi ng t r ai n j ust  ar ound t he bend.   The 

f act s never  suppor t ed such ur gency.   Senat or  Lassa i s a shr ewd 

and savvy l egi s l at or  wi t h a good r eput at i on and dur abl e 

popul ar i t y.   She wai t ed mor e t han t wo mont hs af t er  she won 73 
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per cent  of  t he vot e bef or e she f i l ed sui t  because she di d not  

have t o r escue her  good name.   She di d not  f i l e sui t  i n her  home 

count y t o pr ot ect  her  r eput at i on among her  vot er s.   She f i l ed 

sui t  i n Dane Count y,  wher e her  r eput at i on was never  at  r i sk.    

¶185 The maj or i t y sees not hi ng ami ss i n socki ng t he 

def endant  $65, 000 f or  advocat i ng t he ver y Fi r st  Amendment  

pr i nci pl es t hat  t hi s cour t  appr oves.   Thi s case wi l l  pr ove 

wi t hout  doubt  t o be a s i gni f i cant  l i bel  case,  not  necessar i l y  

f or  t he l aw i t  has pr omul gat ed,  but  f or  t he f act  t hat  a publ i c 

f i gur e def amat i on pl ai nt i f f  got  ever yt hi ng she want ed wi t hout  

ever  pr ovi ng def amat i on.  

¶186 Because I  f ear  t he maj or i t y deci s i on chi l l s  f r eedom of  

expr essi on not  onl y f or  member s of  t he Al l i ance,  but  f or  al l  

Wi sconsi n c i t i zens,  I  r espect f ul l y di ssent .  
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